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volume of laws of the year in which they were passed. 
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utes,” or ‘Comp. Stat.,” refers to the edition prepared 
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This volume contains a report of all decisions 
handed down prior to June 20, 1882, not previously re- 
ported. Opinions handed down at the adjourned term 
held on that date and at the July term, tee will appear 
in the next volume. 


The syllabus of each case in this volume was prepared 
by the judge writing the opinion, in accordance with 
Rule XIV. All of the judges concurred in the opinions 
herein reported, except where specially noted, 
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The following amendment to Rule VI was adopted at 
the January term, 1882. 


Rute VI. 


In the oral argument of a case the time allowed to each 
party shall not exceed one hour, unless for special rea- 
sons the court shall extend the time. 


The following rule was adopted at the January term, 
1882. 

: Rute XVIII. 

In all cases of application to this court for a writ of 
mandamus, a reasonable notice must be given to the re- 
spondent of the time when it will be made, accompanied 
by a copy of the affidavit on which it is based, unless for 
special reasons it shall be otherwise ordered, And, ex- 
cept in urgent cases, the time of the hearing shall be dur- 
ing the week to which causes from the district in which 
the respondent resides are assigned. 
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CASES 


ARGUED AND DETERMINED 


SUPREME COURT OF NEBRASKA 


NOVEMBER TERM, 1881. 


PRESENT: 
Hon, peavey arog CHIEF JUSTIOE. 
“ AMASA COBB, ’| Jupags. 


Amon H. Winson, PLAINTIFF IN ERROR, Vv. L, J. Bum- 
STEAD, DEFENDANT IN ERROR. 


Action for Death. An action for causing the death of a human 
being must be brought by the personal representatives of the 
deceased. 


Error to the district court for Lancaster county. Tried 
below before Pounp, J. The case is stated in the opinion. 


Mason & Whedon, for plaintiff in error, cited Pennsyl- 
vania Railroad v. Zebe, 33 Penn. State, 318. Sullivan v. 
U. P. Railroad, 3 Dillon, 335. Peck v. Mayor, 3 Com- 
stock, 489. Field on Damages. Gulliganv. The New York 
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& Harlem R. R.,1 E. D. Smith, 458. Potter v. Chicago 
& Northwestern R. R., 21 Wis., 872. 


W. J. Lamb, for defendant in error. 


No action would lie at common law. Sedgwick on 
Damages, 644. The whole matter is regulated by statute. 
Comp. Stat., 211. Railroad Co. v. Barron, 5 Wall., 90. 
Dickens v. New York Central, 28 Barb., 41. Pennsylvania 
Railroad v. Bantom, 54 Penn. State, 495. Taylor v. 
Western Pacific, 45 Cal., 324.. Chicago & Rock Island v. 
Morris, 26 T., 400. C. C. & C. BR. R.v. Crawford, 24 
Ohio State, 633. 


Maxwet., Cu. J. 


The plaintiff in his own name commenced an action in 
the district court of Lancaster county against the de- 
fendant to recover from him $10,000.00 for the death of 
two of his children alleged to have been caused by the 
defendant who “‘so carelessly, negligently, ignorantly and 
unskilfully doctored and cared for said children; that by 
the ignorance, negligence and unskilfullness of said de- 
fendant, the said children were both killed, and died from 
the effects of the ignorance, carelessness, negligence and 
unskilfullness of said defendant, L. J. Bumstead,”’ etc. 

The defendant answered the petition and alleged, First. 
That the plaintiff is not now, nor was he at the com- 
mencement of the action next of kin to said deceased 
persons. Second. Thai there is a defect of parties plain- 
tiff in this that the legal representatives of the deceased 
children are not made parties plaintiff, ete. The third 
defense it is unnecessary to notice. 

The plaintiff demurred to the first and second counts 
of the answer. The demurrer was overruled and the 
plaintiff electing to stand on his demurrer the action was 
dismissed. 
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The question to be determined is, must an action of 
this kind be brought by the administrator, or may a 
father maintain an action in his own name for the death 
of his children ? 

Chapter 21 of the Comp. Stat., 211 is as follows: 

Section 1. That whenever the death of a person shall 
be caused by the wrongful act, neglect, or default, and the 
act, neglect, or default is such as would, if death had 
not ensued, have entitled the party injured to maintain 
an action and recover damages in respect thereof, then, 
and in every such case, the person who, or company, or 
corporation, which would have been liable if death had 
not ensued, shall be liable to an action for damages, 
notwithstanding the death of the person injured, and 
although the death shall have been caused under such 
circumstances as amount in law to felony. 

Sec. 2. That every such action shall be brought by © 
and in the names of the personal representatives of such 
deceased person, and the amount recovered in every such 
action shall be for the exclusive benefit of the widow and 
next of kin of such deceased person, and shall be dis- 
tributed to such widow and next of kin in the proportion 
provided by law, in relation to the distribution of personal 
property left by persons dying intestate; and in every 
such action the jury may give such damages as they 
shall deem a fair and just compensation with reference 
to the pecuniary injuries, resulting from such death, to 
the wife and next of kin of such deceased person, not ex- 
ceeding the sum of five thousand dollars; Provided, That 
every such action shall be commenced within two years 
after the death of such person. 

At common law and independent of statutory pro- 
visions, an action for damages cannot be maintained for 
the death of a human being. There are a few cases de- 
cided in this country, notably that of Sullivan v. Union 
Pacific R. R. Co,, 3 Dillon, 885, where it is held that 
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such an action can be maintained. But it is evident 
from an examination of the cases that such decisions are 
not derived from the common law. 

Judge Cooley in his work on Torts, page 14, says: 

“In the vast majority of all the cases in which 
remedies are given for wrongs committed, the judge 
looks only to the common law, and must adminis- 
ter justice on principles which have grown up irre- 
spective of statutes, and which, no matter how re- 
cently announced, are assumed to have existed from time 
immemorial.” Again on page 15 of the same work it is 
said: “No action would lie at common law for causing 
the death of a human being. This was as thoroughly 
settled by decisions as it was possible for any point to 
be, and the concurrence of authority was unanimous.” 

In the application of the principles of the common law, 
where the precedents are unanimous in the support of a 
proposition, there is no safety but in a strict adherence to 
such precedents. If the court will not follow established 
rules, rights are sacrificed, and lawyers and litigants are 
left in doubt and uncertainty, while there is no certainty in © 
regard to what, upon a given state of facts, the decision of 
the court will be. If the common law rule is inadequate, 
the proper course is by legislation, and such was the course 
pursued in this case. As no action would lie at common 
law, the remedy is entirely statutory, and the conditions, 
upon which the right to maintain the action rest, must be 
complied with. The second section provides that: “Every 
such action shall be brought by and in the names of 
the personal representatives of such deceased person.” 
They are the only persons authorized to bring the action. 
The object doubtless was to prevent a multiplicity of 
suits in cases where the next of kin were numerous, and 
to make an equitable distribution of the amount recov- 
ered among all those entitled to the same. 

But it is said that in any event the plaintiff is entitled 


NOVEMBER TERM, 1881. 5 


Scott v. Waldeck. 


to recover his reasonable costs and expenses, incurred 
during the sickness of the children. This would be true 
in a proper case, but the object of this action is to re- 
cover for the death of the children, and not for costs and 
expenses. And there is no statement of facts in the pe- 
tition, showing the amount of the same, or the defendant’s 
liability therefor. The judgment of the court below is 
clearly right and is affirmed. 
JUDGMENT AFFIRMED. 


Cyrus V. Scort, PLAINTIFF IN ERROR, v. A. W. WaLDECK, 
DEFENDANT IN ERROR. 


New Trial: SLEEPING JuROR. Where on the motion for anew 
trial one of the grounds assigned was, that a juror was asleep 
while one of the witnesses was testifying and one of the attor- 
neys making his argument, and it not appearing that the atten- 
tion of the court was called to the fact, held, that it was no ground 
for new trial, 


Error to the district court for Adams county. Tried 
below before Gasuin, J. 


Batty & Ragan, for plaintiff in error. 
Laird & Smith, for defendant in error. 


Maxwet., Ca. J. 


The petition alleges in substance, that in April 1878, 
Waldeck purchased a Jack from Scott, for the sum of 
$175.00, $75.00 being paid at the time of the purchase 
and a promissory note given for $100.00, which Waldeck 
was afterwards compelled to pay; that said animal was 
warranted, etc., but was entirely worthless and of no 
value whatever. The answer admits the sale, but denies 
the warranty. On the trial of the cause, a verdict for the 
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sum of $150.00, was rendered in favor of Waldeck, upon 
which judgment was entered. 

Two errors are assigned in this court: First. That the 
verdict is against the weight of evidence. Second. That 
a juror, one J. W. Coulter, was asleep while Scott was 
testifying, and also while one of the attorneys was making 
his argument to the jury. 

As to the first objection, it is sufficient to say that, in 
our opinion, the evidence fully sustains the verdict, and 
the jury would not have been warranted in finding other- 
wise.. 

As to the second objection, it appears from the affida- 
vit of one of the attorneys for Scott, that he makes the 
statement of said Coulter being asleep on the trial of said 
cause, from what affant saw and knew of his own knowl- 
edge of the matter. This being the case, he should 
-have called the attention of the court to the juror’s condi- 

‘tion; having failed to do so, he cannot afterwards com- 
plain. Itis very clear that justice has been done in the 
case, and the judgment is affirmed. 

JUDGMENT AFFIRMED. 


Toe State oF NEBRASKA, EX REL. JoHN H. Ror, v. Tae 
Commissioners oF Kearney County anp THE Commis- 
SIONERS OF BurraLo County. 


1. Bridges on county Hnes. On application for a mandamus to 
compel the county commissioners of Buffalo and Kearney coun- 
ties to repair the biidge across the Platte river between said 
counties south of Kearney city, Held, That the bridge being 
constructed by Buffalo county alone, Kearney county could not 
be compelled to aid in keeping it in repair. 

: DISCRETION OF COUNTY COMMISSIONERS. Where there 

are not sufficient funds in the county treasury to repair all the 

bridges in a county, the court will not control the discretion of 
county commissioners as to what bridges they shall repaly, un- 
less there is a clear abuse of the trust, 


2. 
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OrtatnaL application for mandamus. 


Sam L. Savidge, for the relator, cited Laws 1879, 126- 
142. Comp. Stat., 442. Jensen v. Supervisors of Polk 
County, 47 Wis., 298. - 


LT. M. Marquett and Joel Hull, for respondent. 


The matter is discretionary with Kearney county. 
Laws 1879, 142. Comp. Stat., see’s 89-126, p. 450. High 
on Injunctions, 418. State v. Freeholders of Essex, 3 
Zab., 214. Hall v. County Commissioners, 4 Gray, 414. 
The Mayor v. Roberts, 34 Ind., 879. Laws 1881, 329, 
People v. Supervisors, 47 Tl., 256. 


Maxwetu, Cu. J, 


An alternative writ of mandamus was granted in this 
case, in which it is stated, in substance, that on the first 
day of January 1876, there was and still is a public high- 
way through the city of Kearney, in Buffalo county, run- 
ning directly south and across the Platte river into 
Kearney county, thence through said county to Bloom- 
ington, in Franklin county; that a part of said highway 
consists of a bridge across the Platte river at a point 
where the same divides said counties; and that said 
bridge is necessary for the convenience of the public ; that 
from constant use it has become racked and worn, and 
unless the proper repairs are made thereon, the relator, 
with other citizens of said counties, will sustain great in- 
jury, etc, ; that the county commissioners of said counties 
have been repeatedly requested to repair said bridge, but 
have refused to do so; that there are no funds available in 
the road districts of Kearney county; but that there is 
now in the county road fund of said county from the levies 
of the years previous to 1880 the sum of $227.28, and 
that $1,980.48 was levied in said county in the year 1880 
for road purposes; that the road fund in Buffalo county 
derived from levies prior to 1880 is the sum of $266.64, 


8 SUPREME COURT OF NEBRASKA, 
: The State v. Kearney County. - 


and the levy for rond purposes for 1880 is the sum of 
$4,626.93, and that $1,500.00 will repair said bridge. 

The commissioners of Buffalo county have failed to 
answer. The commissioners of Kearney county in their 
answer allege, in substance, that the bridge in question 
was built exclusively by Buffalo county, and exclusively 
for its benefit and interest, and for the purpose of securing 
the trade and travel south and southwest of Buffalo 
county; that said bridge was not erected on a public 
road, but after its erection, in the year 1875, a special 
act of the legislature was passed, authorizing the location 
of a state road from Kearney to Bloomington; and that 
said road was so located at the expense of Buffalo county ; 
that all the funds now levied in Kearney county, or in the 
treasury, are required to repair other bridges in said 
county. 

A number of defenses are plead in the answer which 
it is unnecessary to notice. The case was referred 
to a referee to take testimony, and a large amount of 
testimony has been taken, from which it appears that all 
the funds under the control of the commissioners of 
Kearney county are required for other bridges. 

Sec. 87 of the “act to amend Chap. 47 of the Revised 
Statutes of 1866,” Laws of 1879, page 142 (Comp. BStat., 
450] provides that: “Bridges over streams which divide 
counties, and bridges over streams on roads on county 
lines, shall be built and repaired at the equal expense of 
such counties; Provided, That for the building and 
maintaining of bridges, over streams near county lines, 
in which both are equally interested, the expense of 
building and maintaining any such bridges shall be 
borne equally by both counties.” 

Sec. 88 is as follows: “For the purpose of building or 
keeping in repair such bridge or bridges, it shall be law- 
ful for the county boards of such adjoining counties to 
enter into joint contracts; and such contracts may be 
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enforced in law or equity, against them jointly, the same 
as if entered into by individuals, and they may be pro- 
ceeded against jointly, by any parties interested in such 
bridge or bridges, for any neglect of duty in referenée to 
such bridge or bridges, or for any damages growing out 
of such neglect.” 

‘In 1881, section 88 was amended, limiting its applica- 
tion to bridges which have been built, or may hereafter 
be built by co-operation of two counties separated by a 
stream. Its provisions, therefore, do not apply to the 
bridge in question. 

The county commissioners, within the limits fixed by 
the statute, have a discretion as to the expenditure of the 
road and bridge fund, and this discretion will not be con- 
trolled by the court, unless there is a clear abuse of the 
trust, which the testimony in this case fails to establish. 
A peremptory writ as to Kearney county is therefore de- 
nied, but as to Buffalo county, w peremptory writ for 
the amount of $1,500.00 is awarded as prayed. 

JUDGMENT ACCORDINGLY, 


Henry G. Lomison, aPPeLLER, v. THomas LEACH AND 
James I. GILMORE, APPELLANTS. 


Fraud. One Leach purchased eighty acres of land from one Wal- 
lis, an agent of Lomison, for the sum of $680.00, $340.00 being 
paid jn cash, and a note and mortgage being made for the resi- ~ 
due. The mortgage was not recorded. Leach sold and conveyed 
to one Gilmore, subject to the mortgage. Gilmore commenced 
an action by attachment for taxes paid by him on the land, 
This attachment was levied on the note and mortgage in ques- 
tion, which were sold to Leach for the sum of $26.00; Held, 
That the transaction was frandulent and did not divest the title 
of Lomison to the note and mortgage, 
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ApreaL from the district court for Gage county. Tried 
below before Weaver, J. The opinion states the case. 


Colby & Hazlett, for appellants. 
Hale & Hardy and M. L. Hayward, for appellee. 


MaxweE., Ca. J. 


This is an action to foreclose a mortgage which was 
not recorded. 1st. The defendant Leach admits the 
execution of the mortgage, but denies each and every 
other allegation in the petition, and alleges that on the 
15th day of July, 1878, he conveyed the mortgaged prem- 
ises to James I. Gilmore, whose deed was filed for record 
in Gage county. 2nd. The defendants allege that on or 
about the 8d day of November, 1877, the plaintiff, by his 
agent, Thomas O. Wallis, sold the land in controversy to 
the defendant, Thomas Leach, for the sum of $680.00, 
$840.00 being paid in cash and $340.00 being the note 
and mortgage in question; that said agent fraudulently 
represented to said defendant that there were over sixty 
acres of land under cultivation on said,premises, when in 
fact there were but forty-two acres, as he well kaew; and 
falsely and fraudulently represented to said defendant, for 
the purpose of inducing him to purchase said land, that.the 
boundary line of said premises did not include a large 
amount of rough and untillable land, when in fact there 
were about twenty-five acres of rough and untillable land 
in said tract, as he well knew, which was of greatly in- 
ferior value, in consequence of which the defendant has 
sustained damages in the sum of $450.00. 38d. That the 
defendant Gilmore, on the 19th day of August, 1878, re- 
covered a judgment for the sum of $10.60 and costs 
against Henry G. Lomison, the plaintiff herein, and 
thereafter, on the 20th day of August, 1878, an order of 
sale was issued on said judgment, commanding the officer 
to sell, as upon execution, the note and mortgage described 
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. in plaintifi’spetition, which, before that time, had been 
- levied upon under an attachmont in the action; that 
thereafter, upon the 14th day of September, 1878, said 
_ note and mortgage were sold to Thomas Leach for the 
sum of $26.00, and the proceeds of said sale were applied 
. in satisfaction of said judgment, costs and accrued costs, 
etc. . 
On the trial of the cause in the court below, the court 
found all the issues in favor of the plaintiff, and that 
there is due on said note and mortgage the sum of 
$425.00 and allowed forty dollars as attorneys fees, and 
made an order that said premises be sold to satisfy the 
amount so found due. 2d. The court found that James 
I. Gilmore took said premises subject to the lien of said 
mortgage. The defendants appeal to this court. 

It appears from the record that on or about the 3d day 
of November, 1877, one Thomas Wallis, as agent of the 
plaintiff, sold to Leach the north half of the northwest 
quarter of section 27, town 3 north, being 80 acres of 

‘land, about four miles south of the city of Beatrice, for 
the sum of $680.00, $340.00 being paid in cash, and‘a 
note for $340.00 seeured by inortgage on the premises 
being taken for the balance. This mortgage Wallis fail- 

.ed to have recorded, and soon after receiving the same 

.seems to have left the state, the note and mortgage be- 
ing left in his office, and afterwards came into possession 

-of one McEwen. Leach, after receiving a deed of the 
premises, conveyed the same to Gilmore for the sum of 
$1,000.00, deducting the amount of the mortgage debt 
from the purchase money. Gilmore thereupon com- 
menced an action against Lomison before a justice of the 
peace to recover the sum of $10.60 for taxes paid by him 
for Lomison “for the year 1877 on one hundred and 
sixty acres of land in Gage county.” An order of attach- 

-ment was issued in said action and the note and mort- 
gage in question were levied upon and aold to Leach for 
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the sum of $26.00, and they are now in his possession. 
There is no pretence that Gilmore is an innocent pur- 
chaser of the mortgaged premises, as the proof shows 
that he purchased with full knowledge of the existence of 
the mortgage, and that it was unsatisfied. A transcript 
of the proceedings before the justice is set out in the 
record, together with copies of the affidavit for attach- 
ment and the bill of particulars, neither of which show 
any legal liability on the part of Lomison to Gilmore. 
The action was brought for taxes alleged to have been 
paid on a quarter section of land in Gage county, but 
_there is no allegation of request on the part of Lomison 
to pay the same. It does clearly appear that Lomison is 
a non-resident of the state; that Leach has never seen 
him, and there is no testimony showing that Gilmore had 
ever seen him, or that he ever made any promise or re- ~ 
quest in any way to him, nor was the action founded on 
acovenant in a deed. There is such an absence of 
essential facts in the affidavit for the attachment, that it 
is very doubtful if the court thereby acquired jurisdic- 
tion, the proceedings being ex parte. But we do not place 
our decision upon that ground. The claim evidently has 
no legal existence, but was used as the merest pretext for 
the very purpose of enabling Leach to purchase the note 
and mortgage at a nominal price at the sale. And that 
he was privy to this scheme, if not its chief adviser, 
there is no doubt. This man who, under fraudulent pro- 
ceedings in attachment, purchased his own note of 
$340.00, secured by.mortgage on real estate, for $26.00, 
is not an innocent purchaser, and has no cause of com- 
plaint if the court refuses to sanction such fraudulent 
proceedings. The case lacks every element of honesty 
and fair dealing. In a proper case he would be entitled 
to be reimbursed the amount he was compelled to pay, 
but neither the pleadings nor proof entitle him to such 
judgment in this case, 
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As to the alleged damage sustained by Leach by reason 
of false representations made by Wallis, it is sufficient to 
say that the court below found that no damages had been 
sustained, and from the character of the testimony to — 
sustain the same we think the finding is correet. The 
judgment of the district court is clearly right and is 
affirmed. 

JUDGMENT AFFIRMED. 


Cuarntes C. GopMAN, PLAINTIFF IN ERROR, v. CHaRtEs T. 
Boeas, RECEIVER, DEFENDANT IN ERROR. 

Dormant Judgment: ISSUANCE OF EXECUTION. An execution 
issued by the clerk of a district court upon a transcript of a 
judgment of a justice of the peace or county judge and delivered 
to the sheriff, and by him levied upon real estate, and afterwards, 
before the sale, returned unsatistied by order of the creditor in 
execution, will provent the judgment becoming dormant. 


Ereor to the district court of Lancaster county. Tried 
below, before Pounp, J. The case is cited in the opin- 
ion. 


Mason & Whedon, for plaintiff in error, cited Hibbard 
v. Weil & Kahn, 5 Neb., 41. Shellenbarger v. Biser, 5 Neb., 
195. Code, sec. 38. Seager v. Burns, 4 Minn., 141. 
. Daily v. Litchfield, 10 Mich., 29. Agard v. Valencia, 39 
Cal., 292. Crosby v. Davis, 9 Iowa, 98. 


Harwood & Ames, for defendant in error, cited Kegg 
v. The State, 10 Ohio, 75 and note. Patton v. Sheriff, 2 
Ohio, 395. Shuee v. Ferguson, 8 Ohio, 136. Benham v. 
Corwin, 2 Ohio State, 36-48. Kellogg v. Grifin, 17 Johns, 
N. Y., 278. Dickman v. Cook, 17 Johns, N. Y., 882. Rick- 
ards v. Cunningham, 10 Neb., 417. 


Maxwetu, Cu. J. 
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‘fits 18 an action to enforce the specific performance of 
a contract for the sale of real estate. It is stated in the 
petition that Charles T. Boggs is the receiver of the Lin- 
coln Building and Savings Association, and that on the 
11th day of July, 1878, said association being the owner 
of lots 4, 5 and 6 in block 21, in the city of Lincoln, sold 
the same to Charles C. Godman, for the sum of $2,885.50 
to be paid as follows: $535.50 on the 11th day of July, 
1879, and upon said payment being made said Godman 
to receive from said corporation a warranty deed for said 
lots, and thereupon to execute three promissory notes as 
follows: one for six hundred dollars payable July 11th, 
1880, one for six hundred dollars payable July 11th, 1881, 
and one for six hundred dollars payable July 11th, 1882, 
each bearing interest from date and secured by mortgage 
on said real estate. It is also stated that the plaintiff 
has tendered a warranty deed for said premises, which 
Godman has refused to receive. 

To this petition Godman filed an answer in which he 
states in substance, that the lots in question were to be 
conveyed to him free from encumbrances upon the pay- 
ment by him of the sum of $535.50, on the 11th day of 
July, 1879, and the execution of the notes and mort- 
gage set forth in the petition; that on the 5th day of 
May, 1878, one Chapin, who was the owner of said 
premises, executed a mortgage on said real estate to 
said Building and Savings Association to secure the 
payment of certain indebtedness, which morigage on 
the 29th day of January, 1874, was duly recorded; 
that on the 2nd day of March, 1874, the North-Western 
Paper Company recovered a judgment before a justice of 
the peace against said Chapin, for the sum of $59.85 and 
costs of said suit, and a transcript of said judgment was 
filed in the office of the clerk of the district court of Lan- 
caster county, on the 11th day of August, 1874, and an 
execution duly issued thereon to the sheriff of said coun- 
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ty, which, on the 27th day of November, of that year, was 
returned wholly unsatisfied ; that on the 21st day of July, 
1874, one 8. M. Boyd recovered in the probate court of 
said county a judgment against said Chapin, for the sum | 
of $121.00 and costs, and a transcript of the same was - 
duly filed, etc., on the 12th day of October, of that year, 
and an execution was issued on said judgment, which, on 
the 7th day of December, 1874, was returned unsatisfied ; 
that on the 8th day of September, 1879, another execu- 
tion was issued on said judgment and levied on the real 
estate in controversy and was afterwards by the sheriff, 
in obedience to the order of the owner, returned into court 
wholly unsatisfied; that on the 8th day of September, 
1874, W. T. Seaman recovered a judgment in the probate 
court of Lancaster county against said Chapin, for the 
sum of $149.50 and costs, and a transcript of the same 
was duly filed, etc., and an execution was duly issued 
thereon on the 26th day of January, 1875, which was re- 
turned unsatisfied, and that afterwards, on the 12th day of 
July, 1879, another execution was issued on said judg- 
ment and levied on the premises in question and after- 
wards, in obedience to the directions of the owner thereof, 
was returned into court unsatisfied ; thaton the 20th day 
of April, 1875, the state of Nebraska recovered a judg- 
ment against said Chapin, in the district court of Lan- 
caster county, for the sum of $500.00 and costs; that all 
of said judgments are still in full force and effect; that 
on the 4th day of August, 1875, the said Association com- 
menced an action of foreclosure against said Chapin on 
said mortgage, but neither said Boyd, Seaman nor the 
North-Western Paper Company were made defendants ; 
that the state of Nebraska was made a defendant and 
‘service duly had upon the governor, but no appearance 
was made in the action, and judgment rendered against 
the state by default, and the state was declared to have 
no lien on said premises; that afterwards a decree of 
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foreclosure was had and said premises sold under the de- 
cree and they were purchased by said Association, and 
that all the title possessed by said Association is derived 
from the sheriff's deed, etc.; that said several judg- 
ments are encumbrances on said premises, and on the 
llth day of July, 1879, he tendered to said receiver the 
sum of $535.50 with interest, according to the terms of 
said contract, and offered to comply with all the condi- 
tions of said contract on his part to be performed, and de- 
manded a deed, etc., but said Association and said re- 
ceiver refused to pay off said encumbrances and refused 
to convey said premises free from the same; that said 
Association is insolvent and nothing could be recovered 
on a breach of warranty of said deed. The answer also 
contains a denial of ‘‘each and every allegation in the 
petition contained not herein expressly admitted.” 

The plaintiff in the court below demurred to the answer 
upon the ground that the facts therein stated did not con- 
stitute a defense. The demurrer was sustained and judg- 
ment rendered in favor of the Association for the sum of 
$1,550.00, and an order was made requiring Godman to 
accept the deed and execute the notes and mortgage as 
required by the contract, which he now assigns for error. 

It is very clear from the record that Godman is entitled 
to # conveyance of the premises free from encumbrances. 
The question to be determined therefore is, whether or 
not the judgments in question are liens upon this real 
estate. 

Sec. 477 of the Code of Civil Procedure provides that: 
“The lands and tenements of the debtor within the coun- 
ty where the judgment is entered, shall be bound for the 
satisfaction thereof, from the first day of the term at 
which the judgment is rendered; but judgments by con- 
fession, and judgments rendered at the same term at 
which the action is commenced, shall bind such lands 
only from the day on which such judgments are rendered. 
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All other lands, as well as goods and chattels of the 
debtor, shall be bound from the time they shall be seized 
in execution.” 

Sec. 509 provides that: ‘‘No judgment heretofore ren- 
dered, or which hereafter may be rendered, on which 
execution shall not have been taken out and levied before 
the expiration of five years next after its rendition, shall 
operate as a lien upon the estate of any debtor, to the 
preference of any other bona fide judgment creditor; but 
in all cases where judgment has been or may be rendered 
in the supreme court, and a special mandate awarded to 
the district court to carry the same into execution, the lien 
of the judgment creditor shall continue for five years af- 
ter the first day of the next term of the district court, to _ 
which such mandate may be directed,” etc. 

Sec. 482 provides that: “If execution shall not be sued 
out within five years from the date of any judgment that 
now is or may hereafter be rendered in a court of record 
in this state, or if five years shall have intervened between 
the date of the last execution issued on such judgment 
and the time of suing out another writ of execution there- 
on, such judgment shall become dormant, and shall cease 
to operate as a lien on the estate of the judgment 
debtor.” 

Sec. 561 provides that: ‘‘In all cases in which judg- 
ment shall be rendered by a justice of the peace, the 
party in whose favor the judgment shall be rendered may 
file a transcript of such judgment in the office of the 
clerk of the district court of the county in which the 
judgment was rendered, and thereupon the clerk shall, on 
the day on which the same shall be filed, enter the case 
on the execution docket, together with the amount of the 
judgment and the time of filing the transcript.” 

Sec. 562 provides that: ‘Such judgment, if the trans- 
cript shall be filed in term time, shall have a lien on the 
real estate of the judgment debtor from the day of the 
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filing ; if filed in vacation, as against the judgment debtor, 
said judgment shall have a lien from the day of the filing, 
and as against subsequent judgment creditors from the 
first day of the next succeeding term, in the same man- 
ner, and to the same extent, as if the judgment had been 
rendered in the district court.” 

Sec. 563 provides that: ‘‘Execution may be issued 
thereon to the sheriff by the clerk of the court, in the 
same manner as if the judgment had been taken in court, 
and the sheriff shall execute and return the same as other 
executions; and in the case of sale of real estate, his 
proceedings shall be examined and approved by the court, 
as in other cases.” 

Sec. 482 is substantially a copy of Sec. 101 of Swans 
Ohio Statutes of 1841. See Kelly v. Vincent, 8 Ohio State 
418, The proper construction of this section was 
before the supreme court of Ohio in the case cited. 
And it was there held that taking a writ of execution 
from the clerk’s office, by the judgment creditor or his 
attorney, and returning the same to the clerk, without 
delivering to the sheriff, is not suing out an execution 
within the meaning of the statute. The reasons assigned 
are that an execution is the command of the court, ad- 
dressed to the ministerial officer in writing, directing him 
to execute the judgment of the court. But when an exe- 
cution is issued to an officer, the law requires him to levy 
upon the goods and chattels of the judgment debtor, 
which are not exempt by law, and it is only in cases 
where no goods and chattels can be found, that the officer 
is authorized to levy upon real estate, The executions in 
the cases set up in the answer appear to have been prop- 
erly issued and delivered to the proper officer, and the 
fact that they were levied upon the premises in contro- 
versy, is sufficient to justify the presumption that no 
goods and chattels of the judgment debtor could be found 
whereon to levy, the presumption being that the officer 
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performed his duty in the premises. The execution be- 
ing thus levied upon real estate, so heavily encumbered 
that nothing would in all probability be realized in satis- 
faction of the judgment by offering the same for sale, the 
creditor may order the execution returned and save un- 
neces.ary expense. In such case the execution has been 
sued out within the meaning of section 482, and the lien 
of the judgment is continued. If it is objected that the 
lien of a judgment could be continued thus indefinitely, 
it is sufficient to say that the lien could be thus contin- 
ued by repeuted revivals, and suing out under the statute 
has the same effect. The judgment in favor of the North- 
Western Papyr Company appears tobe dormant. There 
are not sufficient facts stated in the answer to enable us 
to determine whether the lien in favor of the state is still 
in force, but as to the other judgment liens set up in the 
answer, they are encumbrances upon said real estate. 
The judgment of the district court is reversed, and the 
cause remanded fwr further proceedings. 
‘REVERSED AND REMANDED. 


J. B. LininGeEr, PLAIWTIFF IN ERROR, v. Isaac M. Raymonp 
ET AL., DEFENDANTS IN ERROR. 


1. Assignment for the benefit of creditors. Goods assigned 
for the benefit of creditors, and in the hands of the assignee, 
were attached at the suit of creditors of the assignors. The as- 
signee in turn replevied tiem, and, on trial, the creditors justi- 
fied the attachment on the ground that the assignment was 
fraudulent. Finding and judgment in favor of the creditors, 
from which the assignee prusecuted proceedings in error to this 
court. Evidence reviewed und held not to support the finding 
of thedistrict court. | 

2. : ASSIGNEE, After che sale of goods fairly made by an 
assignee, he may, if he sees fit, re-purchase them for his own 
private use and benefit. . : 

: PREFERENCE BY DKBTOR IN FAILING CIRCUMSTANCES. 

A debtor, even when in failing circumstances, has the right to 

pay the bona fide demand of ne of his creditors to the exclusion 

of others, 


3. 
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Error to the district courtfor Lancaster county. Tried 
below before Pounp, J. The opinion states the case. 


James E, Philpott and J. L. Caldwell, for plaintiff in 
error. 


Assignment cannot be vacated by the defendants by 
showing that there was fraud or misrepresentation on the 
part of the debtor in the creation of the debt. Horwitz 
v. Ellinger, 81 Md., 492. Mattison v. Damerest, 4 Robt.; 
161. Pearce v. Jackson, 2 BR. I., 35. Reinhardt v. Bk. of 
Ky., 6 B. Mon., 252. Kennedy v. Thorpe, 51 N. Y., 174. 
8. O. 2nd Daily 258, 3 Abb. Pr. N. S. 181. Waverly 
Bank v. Halsey, 57 Barb., 249. Sale of goods and taking 
in payment therefor notes, if done in the ordinary course 
of business, is no badge of fraud. Loeschiz v. Baldwin, 
88 N. Y., 326. Subsequent sales by assignee cannot re- 
vest property in debtor, or have a retroactive effect, so 
as to avoid the assignment. Klapp v. Shirk, 13 Penn. 
State, 589. Shattuck v. Freeman, 1 Met., 10. Woos- 
ter v. Stanfield, 11 Iowa, 128. Baldwin v. Buckland, 
11 Mich., 389. Cyalerv. McCurtry, 40 N. Y., 221. 


Harwood &: Ames, for defendant in. error. 


If it appears that the object of the assignment was to 
delay creditors and effect a settlement, it is void. Work v. 
Ellis, 50 Barb. N. Y., 512.* Keteltas v. Wilson, 36 Barb., 
N. Y., 298. But the fraudulent intent of the assignors, 
accompanied by fraudulent disposition of their property, 
and the preference of a creditor on the eve of the assign- 
ment and in contemplation of it, render it void, although 
the assignee had been ignorant of both the fraud and 
preference. Bump on Fraudulent Conveyances, 861. 2 
Perry on Trusts, § 590, note 2. Moss v. Humphrey, 4 
Green. Ia., 448. Fuller v. Ives, 6 McLean, 478. Waver- 
ly National Bank v. Halsey, 57 Barb., 249.* Ruble v. 
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McDonald, 18 Iowa, 493.* Schultz v. Hoagland, N. Y. 
Com. Pleas, Feb. 1880, 9 Reporter, 355.* Hubbard v. 
McNaughton, Michigan, April, 1880, 5 N. W., Rep., 251.* 
Flammigon v. Lampman, 12 Mich., 58. Neither the as- 
signee, nor the creditors of the assignors, are purchasers 
for a valuable consideration, and it is not necessary that 
knowledge of the fraud should be brought home. 2 Perry 
on Trusts, § 590, note 2. Hairgrove v. Willington, 8 
Kans., 480.* Johnson v. Laughlin, 7 Kans., 359. *And 
for that reason an assignee cannot maintain an action to 
set aside fraudulent conveyances made by the assignor. 
Pillsbury v. Kenyon, N. J. Chan., Oct. 1879, 9 Reporter, 
517. 


Laks, J. 


This action was brought to recover the possession of a 
stock of goods by the plaintiff as assignee. The defend- 
ants justified their detention as attaching creditors of the 
plaintiff's assignors, and the finding and judgment were 
in their favor. After’a careful review of the case, and of 
the points made by counsel for the defendants, we find no 
ground upon which that judgment can be upheld. 

Most of the questions now presented were before this 
court and decided in the case of Lininger v. Raymond, 9 
Neb., 40, and will be treated as settled. The only new 
question deserving of any notice is whether upon the 
testimony dehors the deed of assignment itself, that in- 
strument is shown to have been fraudulent. As to the 
assignee himself, there is not a syllable of evidence tend- 
ing in the slightest degree to impeach his motives in 
accepting the trust confided to him, or to show any lack 
of the utmost good faith in all that he had done in its 
execution. Indeed, the defendants seem to have so much 
confidence in his integrity and truthfulness, as to make 
him their sole witness in the presentation of oral testi- 
mony as to his connection with the transaction, and his 
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statement stands uncontradicted, that he had no knowl- 
vdge of the insolvency of the assignors, or that they con- 
templated making an assignment, until the evening be- 
fore it was made, when he was requested to serve in the 
capacity of assignee. 

In addition to the oral testimony of the assignee, the 
only evidence on which the defendanis relied to establish 
fraud in the assignment, was an agreed statement of 
facts, to the admissibility of which both parties, by stip- 
ulation, were at liberty to object, and which the plaintiff - 
_ did, to most thereof, on the ground of immateriality. To 
epitomize this statement of facts, in substance, it merely 
shows : 

First, That some twenty days before the assignment, 
the assignors took “an inventory of the stock in trade, 
goods, wares and merchandise,” which they then had on 
hand, which then’ amounted in value to about three 
thousand six hundred dollars. That, in addition to this 
stock, they had notes and accounts for goods sold to the 
nominal amount ot three thousand’three hundred dollars. 

Second, That some eight days after taking this inven- 
tory, one of the assignors, for the purpose of obtaining 
credit, stated the facts of this inventory to the defend- 
ants, to whom the assignors were already indebted for a 
considerable amount, and thereby obtained a further 
credit of one hundred and one dollars and nimety-eight 
cents. 

Third, That between the taking of the inventory and 
the date of the assignment, there was realized, by two of 
the assignors, by the sale and disposal of said goods for 
cash, and the notes of purchasers on thirty and sixty 
days time, and used for the use of their families, in all 
about eighteen hundred dollars; and during the same 
time they “received payment, partly in cash, but mostly 
in notes payable in thirty and sixty days from date, 
about twenty-four hundred dollars in amount of said 
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book accounts.” Of these notes, “about ten hundred 
and fifty dollars in amount” were given to one Gillan 
“in payment of a note for three hundred and fifty dollars 
and interest from May Ist, 1877, which he held against 
the assignors.” 

Fourth, “ That a short time after said assignment the 
plaintiff, as assignee, sold all the goods, chattels and 
effects, * * * * after giving due notice thereof, and 
to the defendants, to the highest bidder, at public auction, 
for the sum of about nine hundred dollars, and imme- 
diately thereafter purchased the same of the purchaser 
at said sale, and has since continued in the possession of 
the same, and conducted and carried on a business sim- 
ilar to that formerly carried on by said co-partnership, 
in all respects as his own, and in the same building for- 
merly used and occupied by said co-partnership in said 
business.” : 

Fifth, That on the 6th of March, 1878, the plaintiff 
sent to the defendants and other creditors a statement of 
the effects and liabilities of his assignors, together with 
an offer of twenty-two cents on the dollar of their in- 
debtedness as a compromise, and to save the expense and 
sacrifice incident to a forced sale of the goods at auction. 

Siath, That the defendants commenced their action in 
attachment on the 31st of January, 1878, and attached 
the goods in controversy ontheground that the assignors 
had “fraudulently contracted the debtand incurred the 
obligation on which the suit was brought,” and on the 
further grounds that they had “assigned, removed or dis- 
posed of, or were about to dispose of, their property, or a 
part thereof, with intent to defraud their creditors,”’ and 
that ‘they had property or rights in action which they 
concealed.” 

To this attachment suit no defense appears to have 
been made, and at the May term of said court, 1878, the 
defendants recovered a judgment for eight hundred and 
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forty dollars and costa, and an order for the sale of at- 
tached property, which, however, had been reclaimed by 
the assignee by virtue of said replevin proceedings. 

The foregoing is the substance of all the facts upon 
which the district court rendered its judgment in favor 
of the defendants, and we hold them to be totally inade- 
quate to support it. There is not a single fact shown that 
is not entirely consistent with good faith on the part of 
both the assignors and the assignee in making the as- 
signment. Considerable stress is put upon the fact of 
the assignee finally becoming possessed, in his individual 
right, of the goods, but there is nothing even suspicious 
in this cireumstance, when viewed in the light of the 
statement agreed to concerning it, that the goods were 
first duly sold by the assignee to the highest bidder, after 
due notice, not only to the public generally, but also to 
the defendants, specially. There is not a word impeach- 
ing, in the slightest degree, the fairness of the assignee’s 
sale, nor as to the price which he finally paid to obtain 
the goods from the purchaser. The sale by the assignee 
having been fairly made, which is in effect conceded, 
there was no rule of law preventing him from re-purchas- 
ing either a part or the whole of the goods for his own 
private use and benefit, if he desired to do so, and with 
as much freedom as might an entire stranger. We are 
of opinion that this fact of re-purchase of the goods by 
the assignee was entirely immaterial, for it certainly had 
no tendency to show that the assignment itself was 
fraudulently made. 

Reliance is also placed upon the fact of the discrepancy 
between the value of the effects, as shown by the inven- 
tory of January 9th, and their value at the date of the 
assignment. The fact of a discrepancy, without any ex- 
planation, is of very little, if any, importance upon the 
question at issue. There is nothing to show upon what 
basis the respective valuations were made, or the quantity 
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of goods that had been disposed of, during the interval 
between them. Indeed, there is nothing in any of the 
conceded facts to show that a single article of the stock 
had been devoted by the assignors to an unlawful or 
fraudulent purpose. The payment of the Gillan note by 
notes taken by the assignors in settlement of accounts, 
for aught that appears, was entirely justifiable. A debt- 
or, even when in failing circumstances, has the right to 
pay the bona fide demand of one of his creditors to the 
exclusion of others. This is a right of which the law has 
not undertaken to deprive him. As to the man Gillan, 
there is nothing showing him in any other relation to the 
assignors than that of creditor to debtors, and the seem- 
ingly great disproportion between the nominal value of 
the notes with which payment was made and that of the 
note paid, is of no significance without some evidence of 
the responsibility of the makers. 

Being clearly of opinion that the finding of the court is 
entirely unsupported by tle evidence, the judgment 
must be reversed and a new trial awarded. 

REVERSED AND REMANDED. 


JosEPH RosENFIELD AND Maver RosENFIELD, APPELLANTS, 
vy. Matuias CHADA, APPELLEE. 


1. Equity Pleading. When a petition in equity, filed by judg- 
ment creditors of the defendant to subject his ‘‘interest’’ in cer- 
tain real estate to the payment of the judgment, fails to show 
that such interest is merely eqitable, or so clouded by apparent 
but really fraudulent and unreal claims, as would render the 
title of a purchaser at execution sale uncertain, no case for equit- 
able cognizance is presented, and the action will be dismissed. 

2. : EQUITABLE INTEREST IN LAND COUPLED WITH THE 
ACTUAL POSSESSION, An equitable interest in land, coupled with 
the actual possession, may be reached by a seizure and sale un- 
der an ordinary execution at law. 
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AppgaL from Saline county. Tried below before Wza- 
VER, J, 


M. B.C. True, for appellants. 
W.H. Morris, for appellee, 
Lake, J. 


This case, which nominally is one seeking equitable 
relief, comes here by appeal. It was submitted to the 
court below on the pleadings alone, and having been de- 
termined adversely to the plaintiff, he brings the case to 
this court for review, and the question we first meet is, 
whether the petition states a cause of action. 

The petition charges that on the 20th day of April, 
1880, the plaintiff recovered a judgment in the district 
court against the defendant for $225.50 debt, and costs, 
taxed at $39.88, inclusive of an attorney’s fee, on which 
has been paid the sum of $62, leaving the residue of said 
judgment still wholly unsatisfied. That an execution 
has been duly issued thereon and returned by the sheriff, 
“that after diligent search he was unable to find any 
property of the said defendant on which he could levy.” 

These averments, which show the plaintiffs in the 
character of judgment creditors of the defendant, are fol- 
lowed by the further allegation that under a written 
agreement, executed by one Samuel Long to the defend- 
ant, he has an “ interest’’ in lot eleven, block one hun- 
dred and forty-three, in the city of Crete, to the amount 
of “about three hundred dollars ;” “that under said con- 
tract defendant took immediate possession of said prem- 
ises and has remained in possession ever since;” and 
that the defendant, who is insolvent, “ wrongfully re- _ 
fuses to apply his said interest, or any part thereof, in 
said premises, to the payment of said judgment of the 
said plaintiffs.” The particular prayer is for a sale of 
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said interest and the application of the proceeds to the 
satisfaction of the judgment, followed by one for general 
relief. 

Admitting the truth of all of these allegations, which, 
indeed, include the whole substance of the charging part 
of the petition, still we fail to discover any ground for 
bringing the defendant into a court of equity, or on which 
to base an equitable decree. No fraud respecting said 
lot is alleged against the defendant, but his interest there- 
in, for aught that appears, may be reached by a seizure 
and sale under an ordinary execution. If this interest 
were shown to be indefinite in its character or extent, or 
so clouded by apparent but really fraudulent or unreél 
adverse claims as would render the title of a purchaser at 
execution sale uncertain, a case for equitable cognizance 
would be presented. But nothing of this sort appears. 
The defendant’s interest in the lot was derived through 
“a certain agreement for sale, executed by Samuel Long, 
the then owner thereof.” The terms of said agreement 
are not given, consequently we have no means of know- 
ing whether this “interest” is of a legal or merely 
equitable nature, but even conceding it to be the latter, 
still, as it is coupled with an absolute possession by the 
defendant, an ordinary execution is ample to reach it. 

No ground for equitable relief being shown, the peti- 
tion fails to state a cause of action, and the judgment of 
the court below, dismissing the case, must be affirmed. 

JUDGMENT AFFIRMED, 
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Saran RoGeRs, PLAINTIFF IN ERROR, V. WaLsH & Putnam, 
DEFENDANTS IN ERROR. 


Void County Warrants: CONSIDERATION. The plaintiff bought 
of the defendants what she supposed were, and what purported 
to be, the warrants of York county, but which having been is- 
sued by the county commissioners of that county, without au- 
thority of law, were void and of no value. Action to recover the 
price paid. Held, That the pretended warrants were not a valid 
consideration for the money paid therefor, and that the plaintiff 
was entitled to recover it back. 


Error to the district court for Lancaster county. 
Heard there before Pounp, J., on demurrer to the peti- 
tion. Demurrer sustained and cause dismissed. 


W. J. Lamb, for plaintiff in error, cited School Dis- 
trict v. Stough, 4 Neb., 859. Benjamin on Sales, secs. 
607, 608, 609. Thrall v. Newell, 19 Vermont, 208. Terry 
v. Bissell, 26 Conn., 40. Flynn v. Allen, 57 Penn. State, 
482. Lobdell v. Baker, 3 Met., 469. Ellis v. Grooms, 1 
Stewart, (Ala.) 47. Cardin v. Boyd, 11 Heisk., 176. 
Howell v. Wilson, 2 Blackf., 419. Turner v. Tuttle, 1 
Root, 350. Bank v. Dodge, 8 Barb., 288. Boyd v. An- 
derson, 1 Overton, 446. Hurdv. Hall, 12 Wis., 186. Fitz- 
gerald v. Plattsmouth, 10 Neb., 401. 


Mason & Whedon, for defendants in error, cited Lam- 
bert vu. Heath, 15 M. & W., 486. Otis v. Cullum, 2 Otto, 
447, Loan Association v. Topeka, 20 Wall., 665. Char- 
ter «. Hopkins, 4M. & W., 399. Most of the cases cited 
by the plaintiff relate to forged paper. They rest on a 
different principle than the one at bar. In those cases, the 
purchasers did not get what they intended to buy, and did 
buy. They got forged paper, and not true and genuine. 
In the case at bar the plaintiff in error got exactly what 
she intended to buy and did buy. The commissioners 
record of York county, in respect to these warrants, was 
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open for her inspection and examination, and it was a 
question of law whether these warrants were ultra vires 
and not of fact, and it is too well established that money 
paid under a mistake of law cannot be recovered back, to 
need citation of authorities in this court for its support. 
Here was no bad faith, no liability ex delicto, no claim or 
pretense of that kind. And here is a full performance of 
everything that the law implies ex contractu, that the 
warrants belonged to the defendants in error, that they 
were not forgeries. It is admitted that the warrants sold 
were not forgeries, it is admitted that they belonged to 
Walsh & Putnam, that there was no warranty or guaran- 
ty. There was no express stipwation, there was no lia- 
bility beyond the implied guaranty that Walsh & Put- 
nam were the owners of these warrants, and where there 
is no express stipulation there is no liability. 


Laks, J. 


’ The warrants in question having been issued by the 
commissioners of York county without authority of law, 
were void. We have presented to us, therefore, the sin- 
gle question, whether, under the circumstances of their 
sale, they were a good consideration for the money which 
the plantiff paid for them. 

It is averred in the petition that at the time of this 
purchase, and the payment of the money, there were 
genuine valid county warrants in the market where these 
were bought, and that the plaintiff supposed those in 
question to be such, until long after she received them. 
Indeed, from the facts alleged, there can be no doubt 
that the purchase was made with the full belief on her 
part, and probably on the part of the defendants, that 
what was obtained by it were the genuine warrants of 
York county. Such being the case, but for the seeming 
confidence of the defendants’ counsel in the strength of 
their position, we would not suppose a doubt could 
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have existed that there was an entire want of considera- 
tion for the payment of the money, and that the plaintiff 
was entitled to a return of the price paid for what had 
proved to be wholly worthless. 

The defense here made rests chiefly upon the author- 
ity of two cases cited, one English and the other Ameri- 
ean, viz, Lambert v. Heath, 15 M. & W., 484, and Otis v. 
Cullum, 2 Otto, 447. But the facts of those cases were so 
different in character from those of the one at bar, that 
the governing principle in them is inapplicable here. In 
those cases the purchasers actually obtained just what 
they had contracted to buy, and the decisions were put 
upon that ground alone, there being no express warranty. 
Here, however, the purchase was of the warrants of York 
county, while in fact what were received as such were not 
the warrants of that county at all, but only things in their 
similitude. Having been issued by the commissioners 
without authority of law, they can no more be considered 
the obligations of that county, than if signed by any other 
of her citizens. They are merely valueless pieces of 
paper, resembling York county warrants, nothing more. 

The principle that should govern here, was applied in 
the case of Young v. Cole, reported in 82 Eng. Com. Law, 
834, and cited in Benj. on Sales, Sec. 607. The sale 
there considered was of certain Guatemala bonds, which, 
because unstamped, had been repudiated by the govern- 
ment of that state, and were therefore valueless, of which 
facts both seller and purchaser were at the time ignor- 
ant, and it was held that the defendant should restore the 
price he had received. In commenting upon the facts of 
that case Tindal, C. J., said, that the contract was for real 
Guatemala bonds, and the question was not one of war- 
ranty, but whether the defendant had not delivered some- 
thing which, though resembling the article contracted to 
be sold, was of no value. 

On the facts alleged in the petition we are of opinion 
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that the pretended warrants were not a valid considera- 
tion for the price paid therefor, and that the plaintiff — 
should recover. The judgment is therefore reversed, and 
the cause remanded to the court below for further pro- 


ceedings. 


Reversen ano Remanvep. 


Tar Strate or NeprasKa, EX REL. Henry E. Hrrcwcock, 
vy. A. KB. Harvey, counTY TREASURER. 

Taxes: COUNTY WARRANTS: PAYMENT oF. Sec. 25, Ch. 18, 
Comp. Statutes requires the usual levy of taxes for county pur- 
poses to be made upon an estimate prepared by the board of 
county commissioners. Such estimate may, if necessary, in- 
clude outstanding warrants of preceding years; but where it. 
does not, the fund arising from the levy of that year cannot be 
legally used to pay the warrants of preceding years, at least 
until all of the expenditures contemplated by the sce | esti- 
mate have been met. . 


Tus was an original application for a mandamus to 
compel the respondent, as county treasurer of Furnas 
county, to pay a registered warrant of that county for 
the year 1879, without preferring the warrants of 1880 to 
the warrants of 1879, previously registered, in disbursing 
the revenue of the year 1880, collected by him. 


J. R. Webster, for the relator, contended that warrants 
must be paid in the order of registration, without regard 
to the year in which the levy is made. Comp. Stat., 
Chap. 98. The act of 1879 [ Comp. Stat., Chap. 18, See. 
31, et seq.] does not repeal the registration act, which is 
still in full force, and should be observed by the relator. 


A. E. Harvey, pro 86. 
Laks, J. 
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Anexamination of the several provisions of statute, 
’ bearing upon the question here raised, has brought us to 
the conclusion that the respondent’s position is well 
taken, and that the writ must be withheld. 

The sections of the statute specially applicable, and by 
which we are brought to this result, are the 25th and 
34th of Chap. 18, Comp. Statutes. By the sixth sub- 
division of sec. 25 it is made the duty of the board of 
county commissioners “at their regular meeting in 
January of each year, to prepare an estimate of the 
necessary expenses of the county during the ensuing year, 
the total of which shall in no instance exceed the amount 
of taxes authorized by law to be levied during that year, 
including the amounts necessary to meet outstanding in- 
debtedness as evidenced by bonds, coupons or warrants 
legally issued; and such estimate containing the items 
constituting the amounts.shall be entered at large upon 
their records and published four successive weeks before 
thelevy for that year, in some newspaper published and 
of general circulation in the county, or, if none is pub- 
lished, then in some newspaper of general circulation 
therein, and no levy of taxes shall be made for any other 
purpose or amounts than are specified in such estimate as 
published, but any item or amount may be stricken from 
such estimate or reduced at the time the lewy is made,” 
ete. ; 

And the first clause of sec. 34 provides that “it shall 
not be lawful for any warrant to-be issued for any amount 
exceeding in the aggregate 75 per cent. of the amount 
levied by tax for the current year, except there be money 
in the treasury to the credit of the proper fund for the 
payment of the same.” 

In these provisions we see that the commissioners are 
required to distinctly specify the very purposes for which 
they levy taxes for each current year. And one of the 
purposes which they are authorized to consider and levy 
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for is the outstanding indebtedness of the county, evi- 
denced by its warrants legally issued in former years. 
The warrant in question was issued July 8th, 1879, and 
against the levy for that year, but it is not shown that the 
indebtedness it evidenced entered into the estimate for the 
levy of 1880, out of which the relator seeks to have it paid. 
Nor does it even appear that there was any reason why 
it should have been a part of that estimate, ample pro- 
vision already having been made by. the levy of 1879, the 
year in which it was drawn, as shown by the unexpended 
balance indorsed on the warrant itself. 

Now, the law requiring an itemized estimate to be 
made of the requisite amounts to be raised by taxation 
for county purposes, is it not a reasonable inference, from 
this fact alone, that the legislative intent was that the 
funds realized from the levy should be devoted to those 
purposes? It certainly could not have been intended 
that objects thus provided for should be postponed to 
such as were not included in the yearly estimate. 

That the levy for each year is to be regarded as a dis- 
tinct fund, at least until all of the expenditures contem- 
plated by the yearly estimate have been met, is further 
shown, we think, by the provision above quoted, which 
limits the issue of warrants to 75 per cent. of the current 
levy, unless “there be money in the treasury to the credit 
of the proper fund -for the payment of the same.” But 
the question here arises, what is the “proper fund ” to 
which this provision refers? We answer that it can be 
no other than the one raised to meet an estimated ex- 
penditure covering the particular indebtedness which the 
warrant represents. If this be not s0, what would be the 
condition of a county financially, after 75 per cent. of the 
levy had been anticipated by warrants issued in advance 
of the collection, if the money belonging to that fund 
should be used as fast as collected in paying the out- 
standing warrants of preceding years? Is it not appar- 
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ent that, in such case, there would be no means at hand 
for defraying the very expenses which the commission- 
ers in their yearly estimate and tax levy pursuant to 
statute had expressly provided for? And such might be 
the result to Furnas county if the amount of her out- 
standing warrants be large, should the rule of payment 
contended for by the relator prevail. 

Another provision of law also tending strongly to show 
that the money realized from the levy of any one year 
was intended to be a distinct fund for the payment, first, 
of the estimated expenses of that year, is sec. 35 of the 
above-mentioned chapter, which requires that: “ Each 
warrant shall specify the amount levied and appropria- 
ted to the fund upon whieh it is drawn, and the amount 
already expended of such fund.” One of the effects of a 
compliance with this section is to make each warrant 
show the condition of the particular fund when it was 
drawn, provided no payments have been made from it 
but of warrants of the current year. And this, doubtless, 
was one of the objects of the provision. But if the treas- 
urer were to pay from it the warrants of other years, 
drawn against other levies, the fund might, in fact, be 
actually exhausted, while the last warrant drawn would 
indicate that a considerable balance of the levy for the 
current year was still unexpended and available. For 
these reasons the writ must be denied. 


Wart Deniep. 
e . Ce 
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Ike D. Nermarpt anp C. J. NErHaRDT, PLAINTIFFS IN ERROR, 
v. Henry A. KInMER, DEFENDANT IN ERROR. 


1, Jurisdiction of justice of peace. <A justice of the peace has 
jurisdiction of an action for the taking and converting of per- 
sonal chattels of the value of two hundred dollars or under, and 
is not ousted of such jurisdiction by pleading and proof that 
defendant took such chattels by virtue of an execution, he being 
a sheriff. . 

2. Instructions to jury. However good abstrach law may be 
contained in an instruction prayed for, it is not error in the 
court to refuse to give it, unless it is applicable to the testimony 
in the case. 

» When proper and sufficient instructions have been 

presented by the parties to an action and given.to the jury, other 

instructions on the judge’s own motion are quite snperfluous 
and unnecessary. 


3. 


Error to the district court for Seward county. Tried 
below before Post, J. The action was originally brought 
by Kilmer against I. D. Neihardt and C.J. Neihardt for 
the conversion of a corn planter, corn cultivator and a 
cow, which the latter had levied upon and sold as sheriff 
and deputy sheriff to satisfy an execution issued on a 
judgment against Kilmer. The execution sale took place 
on the 27th of December, 1875. On the 20th day of De- 
cember Kilmer filed an inventory of all his personal 
property, claiming the same as exempt under sec, 521 of 
the code, he being the head of a family and owning no 
homestead. Appraisers were called and property ap- 
praised, and $500 worth set off to Kilmer. Afterwards, 
on the 27th day of December, the day of sale, the first 
above described property was claimed by Kilmer as 
specifically exempt under sec. 530 of the code, in addi- 
tion to the $500 worth of property appraised and set out 
to him on the 20th day of December. Kilmer had judg- 
ment before the justice and also in the district court on 
appeal. The defendants before the justice moved to dis- . 
miss for want of jurisdiction, and in the district court 
pleaded want of jurisdiction in the justice, and being de- 
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feated on these points, came here upon a petition in 
error, alleging the same, with other matters stated in the 
opinion, as error, which should cause a reversal of the 
judgment against them. 


George B. France, for plaintiffs in error. 


The justice had no jurisdiction. If property was ex- 
empt, plaintiffs in error, as officers, committed trespass, 
and that trespass was not the act of mere individuals, 
but was done virtute officit, and was official misconduct 
in office. Ohio v. Jennings, 4 Ohio State, 419. People 
v. Schuyler, 4N. Y., 178. Neal v. Killee, 12 Kan., 247. 
Cooley on Torts, 3895. Miller v. Roby, 9 Neb., 471. Ar- 
cher z. Noble, 8 Maine, 418. Harris v. Hensen, 11 Maine, 
241. If justice had no jurisdiction, then the district 
court on appeal acquired none. Nichol v. Patterson, 4 
Ohio, 200. Glover v. Moses, 18 Ohio, 822. Wood v. 
O’Ferrall, 19 Ohio State, 427. Ss ; 


Leese & Lewis, for defendant in error, 


If specific exempt property be wrongfully taken by vir- 
tue of legal process, has the injured party any remedy 
except by suit in the district court for misconduct in 
office? We claim that there are two remedies against 
theofficer. First, Replevin. Laws 1877, p.10. Thomp- 
son on Homesteads, 876. Second, Trespass. Maxwell’s 
Justice, 99. Freeman on Executions, 202, 215, 216. 
Field on Damages, 687, 772, 786. Miller v. Roby, 9 Neb., 
472. 2 Hill on Torts, 112, 182 and note. State 7. Far- 
mer, 21 Mo., 160. State v. Johnson, 12 Ala., 840. Van. 
Dresor v. King, 34 Penn. -State., 201. Mussey v. Cahoon, 
84 Maine, 74. 


Coss, J. 


There can be no doubt that, under the authorities, the 
plaintiff could have brought his action against the sheriff 
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and his sureties, and by proper averments and ‘proofs 
made this an action for misconduct in office, and the 
offitial sureties of the sheriff would be held for the 
damages caused by such misconduct. In such case a 
justice of the peace would not have jurisdiction, the same 
being prohibited by sec. 907 of the code. 

But is the plaintiff restricted to this remedy and con- 
sequently to a court of record in’ which to prosecute it? 
None of the cases cited go that far. The fact of the de- 
fendants being sheriff and deputy sheriff respectively, 
does not exempt them from the action of trespass, or of 
trovér and conversion. The petition, as the writer 
understands it, presents a cause of action of the latter 
designatidn, as actions atlaw were formerly known, a 
cause of action of which a justice of the peace has un- 
questioned jurisdiction. The defendants come in with 
their answer, in which they sét up certain facts which, if 
proved, would probably constitute a defense to the action. 
But it may be safely laid down as a rule, that matters 
stated in an answer of a defendant in a proceeding in a 
court of justice, can neither give nor take away the juris- 
diction of the court to hear and determine the cause. If 
the facts set up in their answer by the defendants had 
been sufficiently proved at the trial to have controlled 
the verdict of the jury, they would have been entitled to 
a judgment, but such judgment would not have been 
one of dismissal for want of jurisdiction in the court to 
try the cause, but would have been on the merits and final. 

In the course of the trial the defendants objected to 
several different questions put to plaintiff’s’ witnesses, 
and referring to them, by page of the record, he makes 
the point that the court erred in allowing the witnesses 
to answer leading and suggestive questions. By refer- 
ring to the record we find that in many of the instances there © 
seems to have been no ruling of the court at all on the 
objections made, and in many others where there wag 
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a ruling, there was no exception thereto, and in all cases 
where there was a ruling and an exception saved, the 
objection seems to have been made rather to the form 
than to the substance, and in no instance do we think 
there was error in the admission of testimony sufficient 
to vitiate the verdict. Plaintiffs in error make the further 
point that the court ruled out testimony of the defendant 
that plaintiff below had other cows than the one claimed 
by him as exempt, as being his only cow. By reference 
to this testimony it appears that plaintiff below had 
testified, on cross-examination by defendants, that cer- 
tain cows were the produce of a cow bought by his wife 
with money given her by her mother. Defendants ask- 
ed him how much money she gave her. Witness ans- 
wered, “I think y25 or $30.” 

Q. When was that? 

A. Twelve years ago last fall, 

After several further questions and answers, defendants 
returned to this matter of the amount of money given by 
the mother-in-law of the witness to his wife, with which 
she bought the cow, and asked the following question : 

Q. You do not know how much money? 

A. Ido not recollect. : 

Q. Cannot you refresh your memory and say how 
much it was? 

Plaintiff objects as immaterial. Objection sustained 
and defendants except. 

The witness, plaintiff below, had already stated the 
amount at $25 or $30, and had twice stated that he did not 
remember*whicli. We cannotsee that such difference was 
at all material, or tending in the least to show that wit- 
ness himself was the owner of the cows. 

And so of the other points in reference to the admis- 
sion of testimony. 

The instructions asked for by plaintiffs in error were prop- 
erly refused, because not applicable tothe testimony in tha 
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case. The evidence is sufficiently conclusive that the 
plaintiff below claimed the property as exempt from the 
sheriff ; that the plaintiff in execution was apprised of - 
such claim and gave a bond of indemnity, before the 
sheriff would sell the property. 

The last point made by the plaintiffin erroris that ; “The 
court erred in neglecting and refusing to instruct the 
jury in writing on its ownmotion.” We know of no law, 
or reason, which requires a court, where proper and 
sufficient instructions have been presented by the parties, 
and given in charge to the jury, to give other instructions 
on the judge’s own motion, and to give such would be 
quite superfluous. 

Seeing no prejudicial error in the case, the judgment 


of the district court is affirmed, 
JUDGMENT AFFIRMED. 


Danie, W. HaskINS, PLAINTIFF IN ERROR, V. THE Crti- 
ZENS BANK, DEFENDANT IN ERROR. 


1. Action in Partnership Name: VARIANCE. Im an action 
brought by a partnership, a variance in the title between the 
summons and bill of particulars, as where in the former it is in 
the names of the individual partners, and in the latter the firm 
name, is immaterial, if no objection is made by the defendant on 
that ground, but if objection be made, the defect may be cured 
by amendment. 

costs, When an action is brought by partners in their 
firm name, the statute requires them to give security for costs. 
Regularly this security should be given before the delivery of 
the summons for service, but the failure to do so is not fatal to 
the action, and it nay be done afterwards on objection by the 
defendant for the want of it. 

38. Service of Sammons: DEPUTATION OF PERSON TO SERVE IT. 
The statute, Sec. 1094 of the code of civil procedure, authorizes 
a justice of the peace, under certain circumstances, to deputize 
a person to serve 2summens. A deputation in these words :— 
“The State of Nebraska, to Job Hathaway, of said county, speci- 
ally deputized to serve these papers, Greeting;’’ indorsed on 
\he summons, eld, sufficient. 


2. 
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Error’to the district court for Fillmore county. Tried 
below, before WxavER, J. 


W. H. Morris and J. Jensen, for plaintiff in error. 


Hastings & McGintie, for defendant in error. 
Laxg, J. 


This is a proceeding in error to review the action of the 
district court for Fillmore county, in affirming a judg- 
ment rendered by a justice of the peace. We are to in- 
quire, therefore, whether any material’ error appears in 
the proceedings certified by the justice, in the matters 
complained of. 

It must be conceded that, in some of the steps taken, 
there was at least irregularity. For instance, the bill of 
particulars gave as plaintiffs, John P. Clarey and Walter 
H. Scott, partners doing busimess under the style and 
firm name of “The Citizens Bank,” while the summons, 
by which the action was commenced, omitted the indi- 
vidual names altogether, and gave simply, ‘‘The Citizens 
Bank.” The action was brought, therefore, in the part- 
nership name, and under sec. 26, of the code of civil pro- 
cedure, security for costs ought to have been given before 
the summdis was delivered for service. 

But neither of these irregularities was fatal: The ae- 
tion as brought was authorized ; and no objection having’ 
been interposed to the variance between the summons 
and bill of particulars, that defect was waived. But, even 
if an objection on that ground had been made, the justice 
was authorized to allow the bill of particulars to be so 
amended as to conform to the summons in this respect. 
As to the requirement of security for costs, that is in 
no respect jurisdictional. It is hherely a statutory regu- 
lation for the special benefit of the defendant, and which 
he may waive, and indeed does waive, by failing properly 
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to insist upon its’ enforcement. If, in such a case, no se- 
curity has béen given; and the defendant, as he may do, 
move for a dismissal of the action on that: ground,’ the 
justice should, by a céonditional order, require it to be 
furnished within a reasonable timé, and if not, that the 
motion be granted. Accordingly we hold that it was not 
tod late, after the service and return of summons, to give 
the required security for costs: 

Another ground for alleged error is, that the justice 
had no jurisdiction over the person of the defendant, for 
the reason, aS is claimed, that the service of the summons 
was by a person uiiauthorized by law to serve thé same. 

Sec. 1094 of the edde of civil procedure provides that 
“A justice, at the request of a party, and on béing satis- 
fied that it is expedient, may specially depyte any dis- 
crete person of suitable age, and not interested in the ac- 
tion, to serve a summons or execution, with or without 
an order to arrest the defendant, or to attach property. 
Such deputation must be in writing on the process.” 

On the face of the summons served upon the defendant 
we find this’ direction to the person who sérved it, viz. : 
‘The State of Nebraska, to Job Hathaway, of said coun- 
ty, specially deputized to serve thesé papers, Greeting’: 
You are hereby commanded to summon D. W. Haskins, 
to appear before me,” ete. It is true that this deputation 
is'rather informal, but itis quite’ sufficient to show that 
the person named was selected by the justice to make 
the service, and is a substantial compliance with the 
statute in this particular. The appointment does not 
show that the justice was requested to make it, nor that 
he was satisfied that it was expedient to do so; but these 
facts will be presumed from the appointment being: made. 
The statute does not require these precedent conditioiis 
to the deputation to be certified by the justice, nor entered 
upon the writ, but only the deputation itself. 

The objection that the place where,-by the terms of the 
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summons, the defendant was required to appear and an- 
swer is not sufficiently definite, is not well taken. The 
language: ‘‘before me, F. M. Shirley, at my office in Ex- 
eter, Nebraska,” seems to have been definite enough to 
enable the defendant to appear at the appointed time, 
and it is not claimed the place of the office was not with- 
in the precinct for which the justice was elected. There 


is no merit in this objection. 
JUDGMENT AFFIRMED. 


Winiiam H. Martin, PLAINTIFF IN ERROR, V. WinLiAmM T. 
Scotr anp Frank K. ATKINS, ADMINISTRATORS OF THE 
ESTATE OF WiLuiaM McWHIRTER, DECEASED, DEFEND- 
ANTS IN ERROR, 


1, Evidence: Boox account. Plaintiff offered himself as a wit- 
ness to prove his “‘book of account”? and was properly rejected. 
He then introduced his wife, who was sworn and testified as to 
the identity of the book of account of her husband, the plaintiff, 
that the charges were in his handwriting, made by him at or 
near the date of the services charged for, etc. Whereupon the 
book was offered in evidence to the jury and excluded. Held, 
error. 

2. : . The defendants offered in evidence the note 
register or book of bills receivable of the decedent’s bank to 
prove that sometime pending the making of the account sued on 
the decedent had in his bank the note of plaintiff for $107.23 
secured by chattel mortgage, which was admitted as evidence to 
the jury. Held, error. ’ 


Error to the district court for York county. Plain- 
tiff filed a claim for medical services, etc., in the county 
court, against the estate of McWhirter, amounting to 
$459.00. The county court having allowed $35.00, Mar- 
tin appealed, and on trial in the district court, before 
Post, J., and a jury, obtained a verdict and judgment 
for the same sum only, and thereupon brought the 
cause here for a review on a petition in error. 


' France & Sedgwick, for plaintiff in error. 
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Plaintiff was a competent witness. Anthony v. Stine 
son, 4 Kan., 220. Book of account was admissible. Civil 
code, sec. 846. 1 Greenleaf Ev., sec. 20. 


William T. Scott 6 W.W. Giffen, for defendants in error, 


Plaintiff could not testify in his own behalf. Laws 
1877, p. 18, [Comp. Stat., 575]. Kansas statute, on which 
decision in 4 Kan., cited by plaintiff was based, is differ- 
ent from ours. Kansas Code, sec. 322. Kisling v. Shaw, 
88 Cal., 446. Book account of plaintiff was properly ex- 
cluded. Testimony of Mrs. Martin showed that she did 
not know of her own knowledge either that the book was 
one of original entries, or that the charges were made at 
or near the time of the transactions therein entered. 
Gen. Stat., 584. On cross-examination she testified that 
she came to Nebraska in February, 1878. The date of 
the first item on the account sought to be proved by the 
book, is October 9th, 1876. Even if the book should have 
been admitted, when this fact appeared on cross-examina- 
tion, it would have been the duty of the court, on request, 
to have withdrawn it. If its exclusion was error at all, it 
was error without prejudice, Dillon v. Russell, 5 Neb., 484. 


Coss, J. 


The plaintiff offered himself as a witness to prove his 
book of accounts for the purpose of introducing it in evi- 
dence, which offer was refused. He then introduced Mrs. 
W. 4H. Martin, his wife, as a witness, who testified, among 
other things, as follows: 

Q. State whether you knew William McWhirter in 
his life-time ? 

A. Yes. 

Q. Did you know his condition, as to health? 

A. Yes. 

Q. You may state how that was, whether he was a 
healthy man or not? 
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A. He was very delicate, I know. 

Q. You may state whether you know what the busi- 
ness of your husband is? 

A. Yes, sir. He is a physician. 

Q. Now you may state, whether or not you know of 
his treating Mr. McWhirter in his life-time? 

A. Yes, sir. 

Q. You may state, about how long you know of his 
treating him ? 

A. Iknow of his‘treating him after I came, about two 
years and a half. Near that. 

Q. You may state, whether you know of a book he 
kept, in which he kept his accounts against McWhirter ? 

A. Yes. I knew him to keep the account in a little 
small book. 

Q. Iwill ask you to state, if this is the book, (handing 
witness’ a memorandum book). 

A. Yes. 

Q. Iwill ask yowif you know of his keeping this ac- 
count from day to day or frequently ? 

A. Yes, sir, frequently. 

Q. Iwill ask you; if you know of this book containing 
the original entries of the account? 

A. Yes. 

Q. You may look at this book and state, if you know 
the account that is kept in it? 

A. Yes, 

Q. What is kept in it? 

A. MeWhirter’s account is kept in it. I know it from 
the doctoi’s signature in there, and from two or three other 
little things. I remember some cross marks. 

Q. You may state, who kept the account in that book? 

A. Dr. Martin. 

Q. Will you turn to the page in that book, where the 
account is kept ? 

A. That is it, (indicating page), 
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Q. Mrs. Martin, did you testify as to whether your 
husband treated McWhirter professionally ? 

A. Yes, he did. 

Q. Do yon know when it was he.treated him? 

A. Yes. — 

Q. State whether you-know, whether at the time he 
was treating him, he kept any account of what MeWhir- 
ter owed him for his services? 

A. Yes, sir. 

Q. Was that account kept at the time of the treat- 
ment ? 

A. Yes, sir. 

Q. Mrs. Martin, you say you have seen that book be- 
fore ? an i 
Yes, sir. 

You may state what it was used for? 

To keep MeWhirter’s account. 

Will you state to the j jury who kept that aceount? 
Dr. Martin. 

Do you know, whether he made the entries in that 


OPOoOPeS 


book ? 

A. Yes, sir. 

Q. Do you know whether these entries were made at 
the time of the ‘services? Do you know whether thoge 
entriés i in that book where made. at or near the time the 
services were rendered ? 

A. Yes,.sir. 

Q. How was that, were they or not? 

A. They were made, sometimes just after, sometimes 
just at the time. 

Q. Were you personally aware of that fact? 

A. Yes, sir. 

Q. Will you state, whether or not you know, as to 
whether that book is the doctor’s book of original entries 
of his accounts? ~ 
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A. I know it to be a fact, this is the book the doctor 
kept McWhirter’s account in. 

Q. The question is, whether you know whether this is 
the doctor’s book of original entries for those accounts ? 

A. Yes, sir. 

Whereupon the plaintiff offered the account book in 
evidence. To which counsel for the defendant objected, 
and the objection was sustained by the court and the 
book excluded. 

There can be no doubt of the correctness of the ruling 
of the court excluding the plaintiff as a witness in his 
own behalf, even for the purpose of proving his account 
book. The language of the statute [sec. 329, of the code 
of civil procedure] is quite unequivocal and is conclusive 
of that point. But we think that the book was sufficient- 
ly proved by Mrs. Martin and should have been permit- 
ted to go to the jury for what it was worth. 

Sec. 346 of the code is as follows: ‘‘Books of account 
containing charges by one party against the other, made 
in the ordinary course of business, are receivable in evi- 
dence only under the following circumstances, subject to 
all just exceptions as to their credibility: . First. The 
books must show a continuous dealing with persons gen- 
erally, or several items of-charges at different times 
against the other party, in the same book. Second. It 
must be shown by the party’s oath, or otherwise, that they 
are his books of original entries. Third. It must be 
shown in like manner, that the charges were made at or 
near the time of the transaction therein entered, unless 
satisfactory reasons appear for not making such proof. 
Fourth, The charges must also be verified by the party 
or the clerk who made the entries, to the effect that they 
believe them just and true, or a sufficient reason must be 
given why the verification is not made.” 

In the case of Bentlys admr. v. Hollenbeck, Wright's 
(Ohio) Repts, 168, it was held, that when the intestate 
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who made the entries in the account book was dead and 
the book offered by his administrator, who made oath 
that they came to his hands as the genuine and only 
books of aceount of the deceased, that to the best of his 
knowledge and belief the entries were original and con- 
temporaneous with the fact and the debt unpaid, with 
proof also of the party’s handwriting, that the book was 
properly received in evidence. Where the party had 
since become insane his account book was admitted in 
evidence on proof of the fact and that the entries were in 
his handwriting with the supplementary oath of his guar- 
dian. Holbrook v. Gay, 6 Cush., 215. See also 1 Green- 
leaf on Ev., §§ 117 and 118 and notes. 

While we recognize fully the authority of Wamsly et al, 
v. Crook & Hall, 3 Neb., 344, that case does not sustain 
the yosition of the defendants in this. While the law 
makes the living party equally silent with the dead one, 
it goes no further. While the one though dead may speak 
through his books of account, shall the other while living 
be deprived of the same means of vindicating his rights ? 
The language of our statute above quoted seems to have 
been chosen with reference to all cases, where by reason 
of the death, or disability from any cause, of the party 
making the entries in the account books, to make the 
proper verification ; and in all such cases it either dis- 
penses with the verification, or lets in such as the nature 
of the case will admit. And under the circumstances 
of this case, the evidence of Mrs. Martin was sufficient 
verification of the plaintifi’s account book, to render. it 
admissible as evidence to the jury. 

The next error assigned and deemed important to no- 
tice, is the permitting of the defendants to give in testi- 
mony to the jury, the register of bills receivable of the 
deceased. This book appears to have been introduced 
for the purpose of showing that at sometime pending the 
making of the account upon which the suit was brought, 
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the deceased, McWhirter, held in his bank a note of the 
plaintiff for $107.25, secured by chattel mortgage. The 
note register, or collection register, or as it is called in 
this case, the book of bills receivable, ‘kept by.a bank or 
banker, is not a ‘“‘book of account,” in the sense in which 
that term is used, either in the statute or at common law, 
as they do not contain ‘‘charges by one party against the 
other made in the ordinary course of business.” And in 
no case are account books evidence of any transactions 
even between the parties other than goods, wares or mer- 
chandise, sold or delivered, and work, labor or services 
performed.. But an equally fatal objection to the admis- 
sion of this book in evidence is, that it does not tend in 
the remotest degree to disprove the claim of the plaintiff, 
nor have the facts, which it might be admitted to estab- 
lish, the least bearing upon any point in issue in said 
case. 

There are other assignments of error in the case, but 
a8, for the reasons above given, there must be a new 
trial, it is not deemed important to discuss them. 

‘The judgment of the district court is reversed and the 
cauge remanded for further proceedings in accordance 
with law. 


REVERSED AND REMANDED. 


ALEXANDER RocERs, PLAINTIFF IN ERROR, v, JOHN K. 
Pierce anp Davip C. PIERCE, DEFENDANTS IN ERROR. 


Chattel Mortgage: CONVERSION. One H., a resident of K. 
county, executed in A. county a chattel mortgage upon a horse 
to P, and P., on the 6th of September, 1879, which mortgage was 
recorded on the 23d. of the same month. On or before the 19th 
of September of that year HH. sold the horse to P., who, on the 
6th day of October, 1879, sold the same to R.,. who traded the 
same for other property. In an action by the movenree against 
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“R. for conversion, held, First, that P. having purchased the 
horse betore the mortgage was recorded, the presumption is that 
he purchased without notice, and the burden of proof is on said 
mortgagees to show such notice. Second, a purchaser from one 
not having notice is not liable for conversion of such property. 


Error to the district court for Adams county. Tried 
below before Gastin, J. The opinion states the case. 


Batty ¢ Ragan, for plaintiff in error, 


Mortgage was void. Place of sale should have been 
Kearney county. Gen. Stat., 482. Powers had a right 
to purchase the horse before mortgage was placed on file. 
Travis v. Bishop, 18 Met., 804. Fuller v, Paige, 26 Il., 
858. Mayham v. Coombs, 14 Ohio, 428. Herman on: 
Chattel Mortgages, 807, Pierce Brothers must bear the 
loss, Simith v. Worman, 19 Ohio State, 145, 


George F. Work and -T, D. Scofield, for defendants in 
error, 


Owner, or one entitled to immediate possession, may 
pursue and recover his property in the hands of an inno- 
cent purchaser. Railroad Co, v. Kaulbrummer, 59 IL, 
152. Clark v. Wells, 45 Vermont, 4. Seago v. Pomeroy, 
46 Geo., 227. Every person who aids or assists in the. 
conversion of property, whether with knowledge of the 
facts or not, is responsible to owner for all damages sus- 
tained by him. Rogers knew of the mortgage, and that 
it was duly filed, long before he sold the horse. Stephens 
v, Elwall, 4 Maule & 8., 559, 561. Parker v. Godin, 2 
Str., 818. Yost v, Stout, 4 Coldw. (Tenn.), 202. Pierce 
Bros., being entitled to the immediate possession of the 
property, they are entitled to recover even though Rogers 
bought the horse in good faith, Rogers having personal 
knowledge of the existence of the mortgage, and also 
on his personal promise to return the horse or settle 
for him. Dizon v. Caldwell, 15 Ohio St., 412. Tallman 

4 


50 SUPREME COURT OF NEBRASKA, 
- Rogers v.- Pierce. 


v. Turck, 26 Barb., 167. Moulton v. Moulton, 40 Vit., 242. 
Flanders v. Colby, 28 N. H., 34. 


Maxwe tu, Cu. J. 


On the 6th day of September, 1879, one Heath, a resi- 
dent of Kearney county, purchased a horse from the de- 
fendants at Hastings, in Adams county, for the sum .of 
one hundred dollars, and executed a mortgage on the 
same to secure the payment of eighty dollars with ten 
per cent, interest, on the 1st day of September, 1879. On 
or about the 19th day of September, Heath sold the horse: 
in question to one Powers, who, on or about the 6th day 
of October of that year sold said horse to the plaintiff for 
about the sum of eighty dollars, There is no testimony 
tending to show that Powers had notice of the existence 
of the mortgage at the time hé purchased the horse, or 
that the plaintiff at the time of his purchase had any 
actual notice of its existence. On or about the 20th day 
of October, 1879, one of the defendants went to the resi- 
dence of the plaintiff and demanded the horse in question, 
claiming the same under the mortgage. There is a con- 
flict in the testimony as to whether or not the plaintiff 
was permitted by the defendants to retain the horse in 
question upon his promise to pay for the same; and in 
the view we take of the case, it is entirely immaterial 
whether such promise was made or not, as it will not. 
sustain the action without a consideration, that is, un- 
less the mortgage was valid as against Rogers. The 
plaintiff afterwards traded off the horse for other prop-. 
erty. The defendants, after demand therefor, brought 
an action for conversion of the horse, and recovered the 
sum of ninety dollars. The cause is brought into the 
court by petition in error. 

Sec. 14 of Chap. 32 of Comp. Stat. provides that: 
“Every mortgage or conveyance intended to operate as a 


NOVEMBER TERM, 1881. 51 


Rogers v. Pierce. 


mortgage of goods and chattels hereafter made, which 
shall not be accompanied by an immediate delivery and 
be followed by an actual and continued change of posses- 
sion of the things mortgaged, shall be absolutely void as 
against the ‘creditors of the mortgager and as against 
subsequent purchasers and mortgagees in good faith, un- 
less the mortgage, or a true copy thereof, shall be filed 
in the office of the county clerk of the county where the 
mortgagee executing the same resides, or, in case he is 
a non-resident of the state, then in the office of the clerk 
of the county where the property mortgaged may be at 
the time of executing such mortgage, and such clerk shall 
endorse on such instrument or copy the time of receiving 
the same, and shall keep the same in his office for the 
inspection of all persons; and such mortgage or instru- 
ment may be so filed, although not acknowledged, and 
shall be valid as if the same were fully spread at large 
upon the records of the county.” 

Powers is shown by the testimony to have purchased - 
the horse before the mortgage was recorded, and in the 
absence of proof to the contrary he is presumed to be a 
bona fide purchaser, and the burden of proof is on the 
defendants to show that he had notice of their mortgage. 
Fort v. Burch, 6 Barb., 78. Center v. Bank, 22, Ala., 743, 
McCormick v. Leonard, 38 Ja., 272. Miles v. Blanton, 3 
Dana, 525. Van Wagenen v. Hopper, 8 N. J. Eq., 707. 
The reason is, the first purchaser being entitled to hold 
and enjoy the property thus purchased, he is equally en- 
titled to sell the same. Alexander v. Pendleton, 8 Cranch, 
462. Jackson v. Given, 8 Johns., 141. Bumpus v. 
Platner, 1 John Ch., 219. Demaret v. Wyncoop, 3 Id., 
147. If Powers was a bona fide purchaser, he could con- 
vey to whom he pleased, as a purchaser, without notice, 
may convey to one with notice and the latter will be pro- 
tected. This is decisive of the case. There is an en- 
tire failure of proof tending to show that Powers was not 
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a bona fide purchaser, and without such testimony the 
defendants in error can not recover. 
The judgment of the district court is therefore re- 
versed and the cause remanded for further proceedings. 
REVERSED AND REMANDED. 


Wim R. String, PLAINTIFF IN ERROR, V. 8. KINGSBAKER 
AND BRrorHER, DEFENDANTS IN ERROR. 


Justice of Peace: SETTING ASIDE JUDGMENT BY DEFAULT. When 
judgment is rendered by default before a justice of the peace, the 
defendant, by paying or confessing judgment for costs in the 
case, may, as a right, have the judgment set aside by filing a 
motion to that effect at any time within ten days from the date 
of the rendition thereof. 


Error to the district court for Otoe county. Tried in 
district court before Pounp, J. The opinion states the 
case. 


C. W. Seymour, for plaintiff in error. 
Covell & Ransom, for defendant in error. 


Maxwetu, Cu. J. 


On the 6th day of August, 1880, the defendants in 
error commenced an action against the plaintiff, before 
a justice of the peace, to recover the sum of $100.00 upon 
a draft alleged to have been accepted by said plaintiff. 
A summons was issued returnable August 9th at 9 o’clock 
A. M., and was duly served. No appearance was made 
by the plaintiff in error at the time the summons was 
returnable and judgment was rendered against him by 
default, and an execution thereupon issued on said judg- 
ment. This execution seems to have been levied on 
property of the plaintiff in error, as there is an entry of 
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a claim of exemption, but nothing to show on what 
property it was levied. Onthe same day on which the 
judgment was rendered, the plaintiff in error offered to 
confess judgment for costs in the action, and moved to 
set the judgment aside, upon the ground that it was 
rendered in his absence. The motion, on the 28d day 
of August of that year, was overruled. The case was 
taken on error to the district court where the judgment 
of the-justice was affirmed. The case is brought into 
this court by petition in error. 

The question to be determined is the right of the plain- 
tiff in error to have the judgment by default set aside 
and be permitted to defend. 

Sec. 1001 of the code of civil procedure provides that: 
“When judgment shall have been rendered against a de- 
fendant in his absence, the same may be set aside upon 
the following conditions: First, That his motion be made 
within ten days after said judgment was entered. Second, 
That he pay or confess judgment for the costs awarded 
against him. Third, That he notify in writing the oppo- 
site party, his agent or attorney, or cause it-to be done, . 
of the opening of such judgment and of the time and 
place of trial, at least. five days before the time, if the 

‘party reside in the county, and if he be not a resident of 

the county, by leaving a written notice thereof at the 
office of the justice ten days before the trial.” Comp. 
Statutes, 645. 

The provisions above quoted seem to be imperative, 
the only conditions being that the motion be made within 
ten days and that the defendant pay or confess judgment 
for costs. Both of these requirements were complied 
with by the plaintiff in error. The statute does not re- 
quire the defendant in such case to state his defense. 
The defendant, even on the trial of a cause in justice court, 
is nat required in the first instance to state his defense in 
writing, and may even prove a set-off or counter claim 
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without pleading the same, unless required by the plain- 
tiff to file a bill of the particulars of his claim or set-off. 
No appeal can be taken to the district court, except a de- 
fense has been interposed on the trial before the justice. 
Clendenning v. Crawford, 7 Neb., 474. The reason being 
as stated in the case above cited; “It would defeat the 
main object for which justices’ courts were established, 
namely, the trial and disposal of causes or controversies 
with the least possible expense to the parties, where the 
amount involved does not exceed one hundred dollars.” 

The judgment of the justice and also of the district 
court is reversed and the cause remanded to the district 
court for further proceedings. 

REVERSED AND REMANDED. 


THe -Srate or NEBRASKA, EX REL. JOHN OssENKop, v. THE 
County ComMISSIONERS OF Cass County. 


Intoxicating Liquors: Licensr. In an application for mandamus 
against county commissioners to epmpel the issuance of license 
for the sale of intoxicating liquors, they answered as cause of re- 
fusal that the relator “‘had sold liquors to minors, had sold liquors 
on Sunday and had kept a disorderly and gambling house, all 
within twelve months before the hearing of said cause.” Held, 
First, That the answer states good cause for refusing to grant 
license. Second, That county commissioners have a discretion 
as to whether they will issue license or not, and their action 
therein cannot be controlled by mandamus, 


Ortainat application for mandamus. 


‘KE. F. Smythe and Homer Stull, for relator. 
Smith & Strode, for respondents. . 


MaxweE tu, Cu. J. 


This is an application for a writ of mandamus 
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to compel the defendants, who are county commis- 
sioners of Cass county, to issue a license to the 
relator, to sell intoxicating liquors at Louisville, in 
Cass county. The relator states in his application, 
that he is a man of respectable character and stand- 
ing, and a resident of this state, and that he has 
_ complied with all the requirements of the law to entitle 
~ him to obtain license, but that the defendants refuse to 
- grant the same. The defendants, in answer to the appli- 
cation, allege that the petition of the relator praying for 
license was not signed by thirty resident freeholders of 
the township of Louisville, and further allege that a re- 
monstrance was filed with them against the issuance of a 
license to said relator ; that a day was set for the hearing 
of said cause and witnesses examined under oath and 
their testimony reduced to writing; that from this testi- 
mony it was satisfactorily shown to the defendants, that 
the relator had violated the statutes of the state in this 
to-wit: “had sold liquor to minors; had sold liquor on 
Sunday and had kept a disorderly and gambling house, 
all within twelve months last past prior to the hearing of 
said cause, and the respondents therefore deemed it in- 
expedient and against the public good to grant license to 
the relator and refused ito grant the same.” And that 
the relator has taken an appeal from said decision of the 
respondents. The case is submitted upon the pleadings. 
Two questions are thus presented for our consideration. 

First. Does the answer constitute a defense? 

Second. Will mandamus lie to compel county commis- 
sioners to issue license for the sale of intoxicating li- 
quors ? 

The questions will be considered in their order. It is 
the intention of the law to place the sale of intoxicating 
‘liquors in the hands of respectable law-abiding men. The 
petition for lense must state that the applicant is a man 
of respectable character and standing, and the fact that 


56 SUPREME COURT OF NEBRASKA, 
Hamilton County v. Bailey. 


he does not possess such character would be sufficient 
cause for refusing a license. The provision for filing a 
remonstrance against the issuance of license is to enable 
those objecting to it to present testimony showing that 
the applicant is not a man of respectable character, or 
that he has been guilty of violating some of the provisions 
of the act within one year before the hearing, or that a 
’ former license was revoked. In all such cases it is the 
duty of the board to refuse to grant a license. The 
answer therefore states valid reasons for refusing to 
grant the license. 

Second. Section 1, of Chap. 50, of the Comp. Statutes 
provides that “the county board of each county may 
grant license for the sale of malt, spirituous and vinous 
liquors if deemed expedient, upon the application by pe- 
tition of thirty of the resident freeholders of the town,” 
etc. This gives the county commissioners discretion in 
issuing licenses. If in their opinion it is inexpedient to 
issue such licenses, mandamus will not lie to compel 
them. The statute has placed the whole matter, so far as 
it relates to counties, under the control of the county com- 
missioners and in ease they refuse for cause to issue 
license, their action therein, being discretionary, cannot 
becontrolledby mandamus. The writ must therefore be 


denied. 
Writ DENIED. 


° 


Tre County or HaMI.TON, PLAINTIFF IN ERROR, v. G. W. 
BalLEY, DEFENDANT IN ERROR. 


1, Revenue: PUBLISHING DELINQUENT TAX LisT. The revenue 
law of 1879 does not repeal the act approved February 19th, 1877, 
so far as it requires 2 notice of the sale of lands and lots, upon 
which taxes levied prior to September ist, 1879, are delinquent, 
to be published in a newspaper. 
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2. . Ifthe county commissioners fail to let the con- 
tract for publishing such tax list to the lowest bidder, it is the 
duty of the county treasurer to cause such notice to be published 
for a sum not exceeding that fixed by statute. 

3. Accounts against County: aprEaL. Where an account is 
filed with the board of county commissioners and allowed in 
part, and a warrant, drawn for the sum thus allow ed, is accepted 


by the claimant, he thereby waives his right of appeal. 


Error to the district court for Hamilton county. Tried 
below, before Post, J. The facts of the case are stated 
in the opinion. 


A. W. Agee, for plaintiff in error. 
J. 8. Miller and J. H, Smith, for defendant in error. 


MaxweE.u, Cu. J, 


In December, 1879, G. W. Bailey filed the following ac- 
count with the commissioners of Hamilton county: 
Sept. 17, Bridge Notice, $ .85 
Sept. 17, Road Notice, 4mo., 2 squares, $5.00 
Oct. 4, 1864 Land Descriptions, @ 20 cts., $272.80 
“ 4, 594 Town Lot Descriptions, @ 10 cts., $59.40 
Nov. 17, 500 Election Certificates, $2.00 
“ —99,, Notice to Supervisors, $1.20 


Of this account $9.05 was allowed for blanks and no- 
tices on the 6th day of Dec., of that year, and $195.70 
for publishing the delinquent tax list. On the 24th 
day of December, of that year, the claim was reconsid- 
ered and the matter continued to the next session of the 
board. At the next session of the board Bailey was again 
allowed $195.70 for publishing the delinquent tax list. 
He thereupon served notice upon the board of his inten- 
tion to appeal to the district court, and soon thereafter, 
‘and before the expiration of twenty days from thé time 
said account was allowed, applied to the county clerk and 
obtained the warrant drawn in his favor on said account, 
and on presenting the same to the county treasurer re- 
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ceived the sum of $195.70 in cash. On appeal to the 
. district court the county filed an answer to Bailey's peti- 
tion, and also filed a cross-petition asking a judgment 
against him for the sum of $195.70, and interest, claim- 
ing that said sum of $195.70, so allowed by the commis- 
sioners and drawn by Bailey, was without authority of 
law, and was by said Bailey fraudulently obtained; and, 
‘upon the trial of said cause, the court dismissed both 
the plaintiff’s petition, and the defendant’s cross peti- 
tion, and rendered judgment against Bailey, for costs. 
The County of Hamilton brings the cause into this 
court by petition in error, to reverse the judgment of 
the district court dismissing its cross-petition; and 
the plaintiff below brings the cause into this court by 
petition in error, to reverse the judgement of the district 
court dismissing his petition. 
The errors assigned will be considered in their order. 
First. Jt is objected there was no authority to publish 
in a newspaper a notice of the sale of lands for the delin- 
quent taxes of 1878. We are referred to sec, 109, of ‘‘an 
act to provide a system of revenue,” approved March Ist, 
1879, as sustaining this position. The section referred 
to provides that : “On the Ist Monday of November in each 
year, between the hours of 9 o’clock a. m. and 4 o’clock p. 
u., the treasurer is directed to offer at public sale at the 
‘eourt house or place of holding court in his county or at 
the treasurer’s office, all lands on which a tax is levied for 
‘state, county, township, village, city, school district, or 
‘any other purpose, for the previous year still remaining 
unpaid, and he may adjourn the sale from day to day un- 
til all the lands, lots or blocks have been offered. No 
notice of such sale by advertisement or otherwise shall be 
‘required, but in all cases the provisions of this chapter 
shall be sufficient notice to owners of the sale of their 
property.” (Comp. Stat., 420.] 
’ This section, taken by itself, would require no notice to 


NOVEMBER TERM, 1881. 59 


Hamilton County v. Bailey. 


be given, but section 183 provides that “an act entitled 
an act to provide a system of revenue” approved Febru- 
’ ary 15th, 1869, and all acts and parts of acts supple- 
‘mental to and amendatory thereof, and all acts and parts 
of acts inconsistent with the provisions of this act, are 
hereby repealed; Provided, that such repeal shall not in 
any manner affect any rights heretofore acquired, or 
the collection of any taxes heretofore levied or assessed, 
or the validity of any sales for taxes heretofore made, or 
‘any right heretofore acquired under any law of this state.” 
The repeal of the act of 1869 and acts amending the same 
by the act which took effect September 1st, 1879, does 
not in any manner affect the colléction of any taxes levied 
prior’to that date. In other words, the same proceedings 
~ are tobe had for the collection of taxes previously levied 
as existed at the time of the passage of the act of 1879. 
Sec. 5, of an act to amend the revenue law, approved 
‘February 19, 1877, provides that: “The treasurer shall 
give notice of the sale of real property by the publication 
’ thereof, once a week, for three consecutive weeks, com- 
’ mencing the first week in October preceding the sale, in 
a newspaper in his county if there be one, and if there be 
‘no paper published in his county, shall give notice by a 
written or printed notice, posted on the door of the court 
house or building in which the courts are commionly held, 
or the usual place of meeting of the county commissioners, 
for three weeks previous to the sale. Such notice shall 
contain a notification that all lands on which the’ taxes 
* of the preceding year (naming it), remaining unpaid, will 
be sold, and the time and place of the sale, and said no- 
 ti¢e raust contain a description of the lands to be sold 
“and +hé*amount of taxes due. The treasurer shall add 
“to each description of land so advertised, the sum of 
‘ twenty cents, other than town lots, and for each town lot 
thé sum of ten cents, to defray the expenses of advertis- 
ing, which amount shall be paid by the county treasurer 
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at the expiration of the sale, upon affidavit of the 
publisher ; Provided, the county commissioners shall let 
the printing of the delinquent tax-list to the lowest and 
best bidder, at a price not exceeding the rates afore- 
said.” 

This section applies to all lands and lots upon which 
taxes, which were levied prior to September Ist, 1879, are 
delinquent. The publication of the notice therefore was 
required by law, , 

Second. But it is objected, that the county treasurer 
caused the publication of the notice, and that the couaty 
commissioners failed to let the contract for printing the 
same to the lowest and best bidder. 

Sec. 5 of the act of 1877 requires the treasurer to give 
notice of the sale of real property by the publication 
thereof, etc. This duty is specially enjoined upon him. 
It is the duty of the county commissioners to invite bids 
for printing the delinquent tax list and let the same to 
the lowest and best bidder; but if they fail to do so it is 
the duty of the treasurer to procure the publication of 
the notice, and in the absence of a contract for a less sum 
the party publishing the same would be entitled to the 
amount fixed by the statute. But the defendant having 
accepted the amount allowed by the county commission- 
ers on his account, is bound by the award and thereby 
waives his right to appeal. He cannot accept the amount 
awarded to him by an order or judgment, and thereby 
receive the benefit of the same and appeal from such or- 
der or judgment. The Ind. School Dist. of Altoona v. The 
Dist. Th. of Delaware, 44 Iowa, 201. M. M. R. R. Co. v. 
Byington, 14 Id., 572. Borgalihous v. The Farmers and 
Merchants Ins. Co., 86 Id., 250. But even if an appeal 
would lie it is ipoenible to review the finding of the 
county commissioners or district court. The items of 
the account are not given, and there is no testimony 
showing what items were rejected and what allowed. 
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Error must affirmatively appear of record to justify this 
court in reversing a judgment. 
The judgment of the district court is therefore affirmed. 
JUDGMENT AFFIRMED. 


Wirttum B. BaLpwin, PLAINTIFF IN ERROR, Vv. THE STATE 
or NEBRASKA, DEFENDANT IN ERROR. 


1. Criminal Law: InDIcTMENT. Anindictment for manslaughter 
is not defective because it does not charge the offense to have 
been committed with ‘‘malice aforethought.” 

PLEA IN ABATEMENT. A plea in abatement to an in- 
dictment upon the ground that the grand jury were not legally 
selected and chosen must point out the particular cause of ille- 
gality. 

3. : INDICTMENT. An indictment may contain a count for 
murder in the first degree, with one for murder in the second 
degree, and for manslaughter, when but one homicide is 
charged. 

: INSTRUCTIONS. Erroneous instructions must be ex- 

cepted to and brought to the attention of the trial court in the 

motion for a new trial to be available in @ reviewing court, un- 
less the error is so vital in its nature as not to justify the convic- 
tion of the accused. | 


2. 


4, 


Error to the district court for Adams county. Tried 
below before Gasuiy, J. The case is stated in the opin- 
ion. 


J. M. Abbott and John Saxon, for plaintiff in error. 


Indictment is insufficient. 1 Bishop on Criminal Law, 
sec. 429. Demurrer to plea in abatement should have 
been overruled. Demurrer admits facts set up in plea, 
and indictment ought to have been set aside. Man- 
slaughter is not a degree of the crime of murder, but is a 
separate and distinct statutory offense, and as such is not 
within sec. 487 of the criminal code of Nebraska. Comp. 
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Stat., 787. Sec. 489, of the criminal code under which said | 
verdict is claimed to be authorized is obnoxious to sec- 
tions 7, 8, 9, 10 and 11, of the Bill of Rights, in so far as 
it permits a person to be tried for an offense not specific- 
ally presented by an indictment. It permits the exact 
nature and cause of an accusation to be concealed from 
the accused on trial. Const. Neb., sections 7, 8, 9, 10 
and 11. 


C. J. Dilworth, Attorney General, for the State. 


Maxweu, Cu. J. 


The plaintiff was found guilty of manslaughter at the 
May, 1880, term of the district court of Adams county, 
and sentenced to imprisonment in the penitentiary for 
ten years. He now prosecutes a writ of error to this 
court. The bill of exceptions is not signed by the judge, 
and on motion of the attorney general was quashed. 
None of the testimony is therefore before the court, and 
the only errors that can be considered are those pre- 
sented by the record. 

First. It is objected that the indictment is insufficient, 
mm that it does not charge that the alleged acts of the ac- 
cused were of his deliberate and premeditated ‘‘malice 
aforethought.” 

Whether the indictment is sufficient to sustain a con- 
viction for murder is not now hefore the court, but it is . 
clearly sufficient to sustain a conviction for manslaughter, 
and no objection has been pointed out on this ground. 

Second. It is claimed that the court erred in sustaining 
a demurrer to the plea in abatement. The plea is as fol- 
lows: “And now comes said defendant and says, that hav- 
ing heard read the indictment now pending herein against 
him.and hereby reserving other pleas and defenses there- 
to, avers that the grand jury of the present term of this 
court was not lawfully selected, chosen and impaneled.in 
this. that the vast majority of said grand jurors, for some 
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reason unknown to this defendant, was selected, chosen’ 
and taken from a single precinct in said county, to-wit: 
Denver precinct, and that said grand jurors were not se-' 
lected and chosen as nearly as may be in proportionate | 
number from each precinct in said county,” etc. | 

In Priest v. The State, 10 Neb., 393, it is held that a- 
plea i in abatement must state facts and not mere conelu- 
sions of law. . 

Sec. 441, of the criminal code, provides that: ‘A plea 
in abatement may be made when there is a defect in the’ 
record, which"is shown by facts extrinsic thereto.” It is 
essential that the facts should be stated out of which the 
defense arises. 

Sec. 615, of the code of civil procedure, requires the 
county commissioners ‘“‘to select sixty persons and as 
nearly as may be a proportionate number from each pre- 
cinct in the county,” ete. 

Sec. 659 requires the county clerk or his denies re- 
ceiving the names, to write ‘‘the name of each person on 
a, separate ticket, and place the whole number of tickets 
into a box or other suitable and safe receptacle,” etc. 

Sec. 660 provides that ‘‘the clerk of the district court. 
or his deputy, and the sheriff, or if there is no deputy 
sheriff, the coroner of the county, shall at least ten days 
before the session of the court, meet together and draw’ 
by lot out of the box or receptacle wherein shall be kept 
the tickets aforesaid, sixteen names, and ies persons 
whose names are drawn shall be grand jurors.” 

There are no facts stated in the plea from which it ap- 
pears that the sixty names required by the statute were 
not properly selected, the ground of objection being - 
that a large majority of all those drawn resided in Den- 
ver precinct, This of itself is not sufficient to quash the 
indictment if the jurors were properly selected. See: 
Clark v. Saline Co., 9 Neb., 516. The demurrer was prop- 
erly sustained. 
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The third and fourth objections may be considered to- 
gether, and are in substance that manslaughter is not a 
degree of the crime of murder, but a separate and distinct 
statutory offense, and that section 489 of the criminal 
code is obnoxious to sections 7, 8, 9,10 and 1J, of the 
bill of rights. 

Section 489 provides “that in all trials for murder, the 
jury before whom the trial is had, if they find the pris- 
oner guilty thereof, shall ascertain in their verdict, 
whether it be murder in the first or second degree, or 
manslaughter,” etc. There is but one offense charged 
in the indictment in this case, viz: the unlawful killing 
of Allen J. Yokum. The different counts in the indict- 
ment merely charge the offense in the different degrees 
to meet the evidence. The reason for this practice is 
thus stated by Chief Justice Shaw: “The indictment is 
but the charge or accusation made by the grand jury, 
with as much certainty and precision as the evidence be- 
fore them will warrant. They may be well satisfied that 
a homicide was committed, and yet the evidence before 
them leave it somewhat doubtful as to the mode of death ; 
but in order to meet the evidence as it may finally ap- 
pear, they are very properly allowed to set out the mode 
in different counts ; and then if any one of them is proved, 
supposing it to be also legally found, it is sufficient to 
support the indictment. ‘ake the instance of a murder 
at sea. A man is struck down, lies some time on the 
deck insensible, and in that condition is thrown over- 
board. The evidence proves the certainty of a homicide, 
by the blow or by the drowning, but leaves it uncertain 
by which. That would be a fit case for several counts, 
charging a death by a blow and a death by drowning, and 
perhaps a third, alleging a death by the joint results of 
both cases combined.” Bemis’ Webster Case, 471. S.C. 
5 Cush., 538. 

The rule above stated is as applicable to a case of mur- 


NOVEMBER TERM, 1881. 65 


Baldwin v The State. 


der under our statute, where the grand jury may be satis- 
fied that a homicide has been committed by the accused, 
but whether “purposely and of deliberate and premedit- 
ated malice,” the state may not be able to prove. But 
the homicide is the only offense charged, and the several 
counts of the indictment merely charge the different de- 
grees of the offense, and therefore are not in conflict with 
the constitution. 

It is claimed that the district attorney permitted an 
attorney in the employ of the railroad company to prose- 
cute the indictment and conduct and direct the prosecu- 
tion. It is sufficient to say, that no objection was made 
by the accused or his counsel to the attorney in question, 
assisting in the prosecution, and so far as this record dis- 
closes it was with their full concurrence. It is too late 
to raise the objection for the first time in this court. 

A number of objections are made to the instructions, of 
which but one will be noticed. The twelfth instruction is 
as follows: “The prisoner has availed himself of the pro- 
visions of sec. 473, page 827, Gen. Statute Neb., which 
allows him to testify in his own behalf, and you will give 
it such credence as you may think it entitled to, bearing 

* in mind the circumstances under which he testifies, and 
the vast importance to him to so tell his story as to es- 
cape the penalty of the law, applicable to a conviction 
under the indictment in the case.” 

The interest of a party in the event of the trial may be 
shown to the jury for the purpose of affecting his credi- 
bility; that is, the jury may consider this interest es a 
circumstance, which may or may not affect the credibil- 
ity of the witness. But the court should not cast reflec- 
tions on the testimony that would destroy its effect before 
the jury. The error, however, like many others arising 
during the progress of a trial, may be waived, and will be 
waived unless objection is made. It is liké an error aris- 
ing from the admission of improper testimony, or refusal 
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to admit proper testimony. No exception was taken to 
the instruction, nor was the objection made in the mo- 
tion for a new trial. 

In Thompson v.. The State, 4 Neb., 580, one Thompson 
had been convicted of grand larceny and sentenced to im- 
prisonment in the penitentiary. In that case larceny was 
defined as “taking and carrying or leading away the per- 
sonal property of another, without his consent and 
against his will, with intent to appropriate the same to 
the use of the taker.” The court say: ‘An important 
ingredient that which distinguishes larceny from a sim- 
ple trespass is omitted.” The court therefore granted a 
new trial because in no view would such an instruction 
justify a conviction of a felony. But this does not apply 
to such errors as may be waived. 

The sentence is not in strict conformity to the ietsts 
and if insisted upon, will be set aside and a writ of pro- 
cedendo awarded, requiring the district court to re-sen-. 
tence the prisoner. But as he has already been impris- 
oned for more than one year, the judgment will not be 
set aside, except at his request. 

JUDGMENT ACCORDINGLY. 


MarsEILLES Manuracturine CoMPANY, PLAINTIFF IN ERROR, 
-v. J. R. Morgan, DEFENDANT IN ERROR. 


Lien of Livery Stable Keeper. In December, 1878, one M., ‘a 
livery stable keeper, received a span of horses belonging to C:, 
to feed and care for, C. retaining the possession and using them 
daily. M. continued to feed the horses until March, 1879. On 
the first day of January, 1879, C. executed a mortgage on the 
horses to the M. Manf. Co. Held, that M. not having retained 

possession of the horses the lien of the mortgage was superior to 

his. : 


Error to the: district Por for Richardson county. 
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Tried below, before WEaver, J. The facts appear in the 
opinion. 


A. Schoenheit and E. W. Thomas, for plaintiff in 
error, cited: Brookover v. Esterly, 12 Kansas, 149. 
Woljley v. Rising, 12 Kansas, 585. Duebner v. Koeboke, 42 
Wis., 319. Tannalull v. Tuttle, 8 Mich., 111. Eggleston, 
v. Munday, 4 Mich., 295—804, Robinson v. Fitch, 26 Ohio 
St., 659, 1 Parsons Contracts 571, note. Faulkner v. 
Meyers, 6 Neb., 418. Orchard v. Rackstraw, 9 Com. B., 
698. Grinnell v. Cook, 3 Hill, 485.. Ingalbee v. Wood, 38 
N. Y., 578. Lewis 1. Tyler, 23 Cal., 364. Willis v. Bar- 
rister, 36 Vt., 220. Goodrich v. Willard, 7 Gray, 183. 
Perkins v. Boardman, 14 Gray, 481. Brackett v. Bullard, 
12 Met., 8308. Cardinal v. Edwards, 5 Nev., 36. Legg v. 
Willard, 17 Pick., 140. 


Frank Martin, for defendant in error, cited Gen. Stat., 
91. {Comp. Stat., 57.] 


MaxwE Lu, Cu. J. 


On the 12th day of December, 1878, the defendant 
kept a livery stable in Falls City, Nebraska, and at that 
time received from one George W. Cornwall a span of 
horses to feed and care for. Cornwall was permitted to 
retain possession of and use the horses, and on or about 
‘the 1st day of January, 1879, he executed a mortgage on 
said horses to the plaintiff to secure the sum of $187. 
85, payable May Ist, 1879. The defendant cared for said 
horses until about the 13th of March, 1879, when he 
brought an action and recovered judgment against Corn- 
wall for the sum of $66 and costs, for keeping said 
horses. An execution was thereupon issued on said 
judgment and levied on the horses, when the plaintiff, on 
the 28th of March, 1879, instituted an action of replevin 
under its mortgage and recovered possession of the 
horses. On the trial of the cause in the court below, the 
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court found in favor of the defendant, and found the 
value of his possession to be the sum of $63.75. The 
plaintiff brings the cause into this court by petition in 
error. 

The question to be determined is, has a livery stable 
keeper, who does not retain possession of the property, a 
lien for keeping horses superior to that of a mortgagee ? 

Sec. 28, of Chap. 4, Comp. Stat., provides that: 
“ When any person shall procure, contract with, or hire 
any other person to feed and take care of any kind of 
live-stock, it shall be unlawful for him to gain possession 
of the same by writ of replevin or other legal process, 
until he has paid or tendered the contract price or 
reasonable compensation for taking care of the same.” 

Had the defendant retained possession of the horses in 
controversy from the time of receiving the same until 
the recovery of his judgment against Cornwall, his 
equity would be superior to that of the plaintiff. But it 
is clearly proved that Cornwall was permitted to use the 
horses in question during the entire period that they 
were fed by the defendant, and that the mortgage in 
question was executed while the horses were thus in 
Cornwall’s possession, And there is no testimony tend- 
ing to show that the plaintiff had notice that the 
defendant was keeping the horses, orclaimed a lien upon 
them. The defendant having parted with the possession " 
of the property, the lien of the mortgage is superior to 
his. Continuance of possession is indispensable to the 
existence of a lien at common law, and the abandonment 
of the custody of the property, over which the right 
extends, divests the lien. The lien holder in such case 
is deemed to surrender the security he has upon the 
property and to rely on the personal responsibility of the 
owner ; but a sale of the property by the owner, while in 
possession of the party holding it under the lien, will not 
divest it, because the purchaser takes it subject to the 
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incumbrance. 3 Parsons on Contr. (5th Ed.,) 248. A 
mortgage of chattels conveys the legal title to the mort- 
gagee. But in this case there is no proof showing the 
defendant’s right to enforce his lien as against the mort- 
gagee. The judgment of the district court is therefore 
reversed and the cause remanded for a new trial. 
REVERSED AND REMANDED. 


Joun F. CLopper anp Jonas GISE, PLAINTIFFS IN ERROR, V. 
ALFRED Pouanp, AND OTHERS, DEFENDANTS IN ERROR. 

|. Statute of Frauds. <A promise lo pay the debtof another asa 
part of the consideration of property purchased is an original 
promise and need not be in writing. 

2. Practice: HEARSAY EVIDENCE, The admission of hearsay 
evidence, corroborating a witness on a material point, edd, 
error. 

Error to the district court for Douglas county. Tried 
below, in 1878, before Vatuntine, J., of the sixth district. 

The opinion states the case. 


Redick & Connell, for plaintiffs in error. 


Promise is void, not being in writing. Gen., Stat., 393. 
(Comp. Stat., Chap. 32.) Deposition of Elliott was 
inadmissible. And see also Second National Bank v. 
Grand Lodge, 8 Otto, 128. 


Charles I’, Manderson, for defendant in error, cited: 
Nelson v. Boynton, 3 Met., 402. Shelton v. Brewster, 8 
Johnson, 876. 2 Parson Contracts, 9. 


MaxweE.., Cu. J. 


In May, 1871, Fleury & Co. were indebted to the 
defendants In error in the sum of $489.80 upon an 
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account. Fleury & Company at that time had extensive 
quarries near the mouth of the Platte river, and were 
engaged in burning lime and quarrying stone and selling 
the same to partiesin Omaha, At the time above stated, 
the plaintiffs in error purchased all of Fleury & Co.’s 
interest in the stone quarry and lime kiln, and the 
defendants in error allege in their petition, and introduce 
testimony tending to prove that plaintiff in error 
assumed as a part of the consideration for said 
property said debt due the defendants in error, 
and promised to pay the same in lime. And they 
testify that in May and June of that year they received 
from the plaintiffs in error 950 bushels of lime, worth 
$279.00, upon said account, and that there is still due and 
unpaid thereon the sum of $272.80, with interest from 
August lst, 1871. On the trial of the cause the petition 
was amended so as to state the original account-against 
Fleury & Young. A verdict in favor of the defendants 
in error for the sum of $446.98 was returned in the court 
below, upon which judgment was rendered. 

The plaintiffs in error contend that their promise is 
within the statute of frauds and void unless in writing. 
But if they assumed this debt as. a part of the con- 
sideration for the quarry and lime kiln, and promised. 
to pay the same, it thereby became their own debt. 
The promise if made, is an original one to pay the 
debt, and not a collateral promise in the nature of 
a guaranty. The distinction is well stated in Nelson 
v. Boynton, 3 Met., 396, where it is said: “The terms 
original and collateral promise, though not used in the 
statute, are convenient enough to distinguish between 
the cases, where the direct and leading object of 
the promise is, to become the surety or guarantor 
of another’s debt, and those where, although the effect 
of the promise is to pay the debt of another, yet 
the leading object of the undertaker is to subserve 
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or promote some interest or purpose of his own. The 
former, whether made before or after, or at the same 
time with the promise of the principal, is not valid, 
unless manifested by evidence in writing; the latter, 
if made on good consideration, is unaffected by the 
statute, because, although the effect of it is to release or 
suspend the debt of another, yet that is not the leading 
object on the part of the promissors.” 

The debt, when the promise is original, becomes that of 
the promissor, and the promise need not be in writing 
and is not within the statute. 

Second, Poland testifies in substance that at the time 
the plaintiffs purchased the interest of Fleury & 
Young, in the property heretofore described, he 
was present with the plaintiffs in error at the quarry, 
and that they agreed to assume the debt upon 
which this action is brought and pay the same in 
lime, ete. The deposition of Theodore P. Eliott, one 
of the defendants in error, was also read in evidence, 
who testified that Mr. Poland went down to the lime kiln 
at the request of Mr. Gise, and at that time “ Mr. Poland 
stated to me on his return that the account was to be 
transferred to Clopper and Gise, but prior to his stating 
that to me Mr. Fleury had been in, and said that he had 
made arrangements with Clopper and Gise to assist him, 
Fleury, in his business, and said to transfer the account 
to Fleury & Co., which I did some time in May, suppos- 
ing that this transfer was to the firm of Fleury, Clopper 
& Gise, who I believed composed the firm of Fleury & 
Co.” 

This part of the deposition was objected to as hearsay 
and as being irrelevant, but the objection was overruled 
‘and the testimony read to the jury. This conversation 
was had in the absence of the plaintiffs in error, and is 
material as tending to. corroborate the testimony of Po- — 
land on a material point. It is contended on the part of 
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the defendants in error that thistestimony was necessary 
to fix the dates at which the account was changed, so as 
to charge the plaintifis in error on the books of the 
defendants in error. But that this was not its object is 
clearly apparent. Again it is said that the evidence is 
merely cumulative and could not have been considered by 
the jury. It is impossible for us to say what weight was 
given to this testimony by the jury. It was admitted as 
legal testimony, proper for them to consider, and we see 
no reason why it was not given due weight. No particu- 
lar objection to the instructions has been pointed out, 
and it is therefore unnecessary to review them. 

For the reason above stated the judgment of the dis- 
trict court is reversed and the cause remanded for a new 
trial. 

REVERSED AND Raiuanvzn. 


Mary A. BrorHerton, APPELLER, v. NoaH BroTHERTON, 
APPELLANT. : 


An appeal will lie to the supreme court from a decree of the 
district court granting a divorce. 


Motion to dismiss appeal. 
J. S. Miller, for the motion. 
Agee & Hellings, contra. 
MaxweE.u, Cu. J. 


This is an appeal by the defendant from a decree grant- 
ing the plaintiff a divorce. The plaintiff now moves to 
dismiss the appeal upon the ground that no appeal can 
be taken from such decree. 

Section 24, Art. I, of the constitution, provides that 
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“the right to be heard in all civil cases in the court of 
last resort by appeal, error or otherwise, shall not be 
denied.” 

Section 675, of the code, provides “ That in actions in 
equity either party may appeal from the judgment or 
decree rendered or final order made by the district court, 
to the supreme court of the state,” etc. (Comp. Stat., 
619.] This applies to all actions in equity. The court 
has no authority to single out any particular class and 
declare it excepted from the operation of the law. The 
evident intention of the legislature was to permit an 
appeal in all cases in actions in equity. And under the 
provisions of our constitution above quoted, every one 
has a right in the mode provided by law to have his 
case reviewed in the court of last resort. A number of 
divorce cases have been before this court, and the decree 
of the court below reversed or affirmed as seemed con- 
gonant with the evidence and.law of the case. Oades v. 
Oades, 6 Neb., 804. Callahan v. Callahan, 7 Id., 88. 
Fallen v. Fallen, 101d., 144. Brown v. Brown, Id., 349. 

The right to appeal has never, prior to this time, been 
questioned. A number of cases from Ohio and one from 
Iowa have been cited by the moving party, to show that 
no appeal will lie in such cases. But in our view in 
the cases referred a very narrow construction is placed 
upon the right of appeal. 

Take the case of Tappan v. Tappan, 6 Ohio State, 65, 
as an example, and it is very clear that the court placed 
a forced construction upon that section of the statute 
granting the right of appeal. The court cite with 
approval a portion of the opinion of Lane, J., in Bascom 
v. Bascom, 7 Ohio, (2 pt,) 125, in which he says: 
“ When a divorce is granted, upon which one of the par- 
ties contracts new relations, and a third party acquires 
rights, it cannot be that a process could be had to reverse 
a decree, the consequence of which would be the sever- 
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ance of all those new relations. Such anomalous mis- 
chief cannot be engrafted on the practice of our courts, 
except by clear and legislative enactment. That we feel 
confident can never take place.” 

The marriage relation should not be severed for slight 
and trivial causes. A party seeking a divorce should be 
required to bring his case clearly within the provisions of 
the statute. If he does so he is entitled to a divorce. If 
he fails to do this his action should be dismissed. Sup- 
pose the cause of complaint is adultery, but the proof 
fails to sustain it, yet the court grants a decree upon 
that ground. Has the party against whom the decree is 
rendered no relief? If the decree is not subject to re- 
view, it must be final and conclusive, no matter how 
erroneous, and a stigma cast upon the reputation of the 
‘party, without any possibility, so far as the court is con- 
cerned, of removing the same. As to the objection that 
the party obtaining the decree has contracted another 
marriage, it is sufficient to say that he has no right to 
contract another marriage until he obtains a final decree 
of divorce, and this, in case of an appeal, cannot be had 
until the determination of the appeal. Any other rule 
would allow a party to take advantage of his own wrong 
to perpetuate a decree that should not have been 
granted. 

The fact that an appeal will lie affords protection 
against decrees improperly granted, and a remedy for 
what, in many cases, might be a grievous wrong. The 
motion to dismiss must be overruled. 

Motion OvERRULED. 
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Same v. Same. 


Practice on appeal in divorce cases. Upon affirming a decres 

. of divorce objection being made to the amount of permanent 

_ alimony, and the testimony being indefinite as to the amount of 
the income of the defendant, a reference was ordered to take ad- 
ditional testimony upon that point and report to the court. 


Appra by defendant from a decree of the district court 
of Hamilton county, Post, J., presiding. 


Agee & Hellings, for appellant. 
J. 8. Miller, for appellee. 
Maxwe., Ca. J. 


This is an action by the wife against the husband for a 
divorce upon the ground of cruelty. A decree in favor of 
the plaintiff was granted in the court below, from which 
the defendant appeals to this court. 

It appears from the record that the parties were mar- 
ried in Indiana in 1846, and lived together as husband 
and wife until Nov.,1878, and have raised a large family. 
The parties came to this state in 1871, and seem to have 
been very poor, and the defendant appears to have pro- 
vided for his wife and family as well as his circumstances 
would permit. But it is clear from the record that he 
was in the habit of using coarse and abusive language 
towards his wife, while she seems to have replied 
somewhat in the same manner. But words, no mat- 
ter how violent or ill advised, afford no justification to a 
husband to inflict blows upon his wife. The charge of 
cruelty by striking his wife on two occasions, at least, 
seems to be fully sustained and the decree granting a di- 
vorce must be affirmed. 

The court decreed alimony to the plaintiff as follows: 
$50.00 to be paid May Ist, 1881, $50.00 on the 1st day of 
August, 1881, $75.00 on the lst day of November, 1881, 
and $175.00 on the Ist day of January of each year 
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thereafter, and decreed that such alimony should be a 
lien upon the s. w. one-fourth of sec. 80, t. 11, r. 5, for 
the payment of the same. The testimony shows this land 
to be worth from $1,200.00 to $1,500.00 and the personal 
property about $400.00. A large portion of the personal 
property has already been disposed of to raise means to 
pay temporary alimony and the expenses of the action. 
The testimony is not clear as to the amount produced on 
the above land, but the alimony allowed appears to be 
excessive and greater than the defendant is able to pay. 

The case is referred to W. L. Stark, to take additional 
testimony as to the amount of land in cultivation, and 
the amount and kind of products of said land and the 
value of the same for each of the years 1878, 1879 and 
1880,and report the same to this court within sixty days. 

DECREE ACCORDINGLY, 


Tre B. & M. R. BR. Co. 1x Neprasxa, PLAINTIFF IN ER- 
ROR, V. FERDINAND WENDT, DEFENDANT IN ERROR. 


1, Negligence: EVIDENCE. In an action to recover damages for 
the killing of an animal by a train of cars upon a railroad track, 
the mere fact of killing was properly held to be no evidence of 
negligence on the part 6f those in charge of the train. 

: GROSS NEGLIGENCE. In such action an instruction that— 

“The running of a train past, or through the streets of a city ata 

speed ofeightecn miles an hour, would be gross negligence,’’there 

being no evidence as to the character of the particular locality 
distinguishing it as an inhabited or business portion of the city, 
held, erroneous. 


2. 


3. 


When for want of evidence of gross negligence 
there can be no recovery, the jury should beso told, if requested, 
or a non-suit ordered. 


Error to the district court for Douglas county. Tried 
below, before Savacz, J. The action was to recover the 
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value of a cow owned by Wendt, and killed by cars of 
the railroad in Omaha. 


G. W. Ambrose, for plaintiff in error, cited Saint Louis 
R. R. v. Linder, 39 T))., 488. Railroad v. Parker, 29 Ind., 
471. C. dM. R. R. v. Patchin, 16 Tll., 198. R. BR. Co. v,. 
Phelps, 29 1., 447. Vandergrift v. Rediker, 2 Zab., (N. 
J.)185. C.&N. W. RB. R. v. Goss, 17 Wis., 428. Stucks 
v.M.& RK. R., 9 Wis., 218. Clarkv.S.é U. R.R., 11 
Barb., 112. Marshv. N.Y. é E. R. R., 14 Barb., 364. 
Munger v. R. R. Co., 4 N. Y., 349. Williams v. M. C. RB. 
R., 2 Mich., 259. 


H. Stull, for defendant in error, cited Bellefontaine & 
Indiana R. RB. v. Snyder, 18 Ohio State, 899. Cincinnati 
& Zanesville R. R. v. Smith, 22 Ohio State, 237. Hoyt v. 
City of Hudson, 41 Wis., 105. 


Lake, J. 


By the judge’s charge the jury were explicitly and very 
properly told that “the mere killing of the cow” was “no 
evidence of negligence.” The fact that the cow had been 
“killed by a moving engine of the company, at the time 
and place charged, being admitted by the answer, the 
only material testimony given upon the trial on this point 
was as to the speed of the train at the time of the acci- 
dent. This, according to the complainant’s witnesses, was 
somewhere between twelve and eighteen miles an hour, 
while those of the company placed it at not to exceed 
eight. 

That this conflicting testimony as to the velocity of the 
engine when it struck the cow was, in the mind of the judge, 
the pivotal point on which the decision of the jury must 
turn is apparent, for in referring to it, he said: “The run- 
ning of a train past, or through the streets of a city, at a 
speed of eighteen miles an hour would be gross negligence. 
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The running of a train at eight miles per hour, or at such 
other moderate speed as is necessary and customary, in 
order to carry on and do the business of the defendant 
company, was not such gross negligence. The question 
is then mostly confined to the point of the speed at which 
the train was running at the time of the accident.” 

The cow was killed within the corporate bounds of the 
City of Omaha, between Pine and Chestnut streets, “about 
two blocks” from the residence of the defendant in error, 
and a short distance from “Boyd’s packing house.” Aside 
’ from the business being done by the railroad company, 
this was all that was disclosed on the trial as to the char- 
acter of that particular locality to distinguish it as an in- 
habited or business part of the city. Such being the case, 
there was no ground even for the jury to have found, as 
matter of fact, that a speed of eighteen miles an hour, 
the highest rate testified to, was at all unusually danger- 
ous, much less for the court to charge, as a matter of 
law, that it was “gross negligence.” 

In this sort of action, whether the injury be done with- 
in or without a city, doubtless the rate of speed may be 
of great importance in determining whether there was in 
fact negligence on the part of those in charge of the train, ° 
and responsible for its movements; but speed alone, un- 
connected with any other fact or cireumstance, and more 
especially where it is not shown to have been unusual, 
has never, that we are aware of, been held sufficient to 
show gross negligence. Besides, it must be apparent 
upon the slightest reflection that no arbitrary rule as to 
the rate of speed at which a train of cars may not be run, 
with due regard for the safety of persons and property, 
can be applicable to all portions of a town or city alike. 
Evidently a rate which in one portion, or under certain. 
circumstances might be entirely reasonable, in another 
and more thickly inhabited portion, or under different 
circumstances, would very justly be deemed unwarrant- 
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able, and evince a most reckless disregard for ‘the rights, 
both of persons and property. 

As showing that speed alone, even although it be at an. 
unlawful rate, is not sufficient to fix a lability for an in- 
jury, the case of Brown, Admr.v. The Buffalo and State, 
line R. R. Co., 22 N. Y., 191, is in point. That was an 
action for damages caused by the killing of the plaintiff’s 
intestate at a street crossing in the city of Buffalo. It 
appeared that there was an ordinance prohibiting the 
running of trains within the city faster than a certain 
rate, with a fixed penalty for exceeding it. On the occa- 
sion of the injury complained of, the speed of the train 
was greater than the ordinance permitted, and the court 
charged the jury that this fact alone constituted negli- 
gence on the part of the railroad company, for which it 
was liable, if the intestate were himself without fault. 
This instruction the court of appeals held to be errone- 
ous, and ordered a new trial. See also on this point C. 
O. R. RB. Co. v. Lawrence, 18 Ohio St., 66. 

Another instruction given at the request of the defend- 
ant in error, we consider erroneous, in view of the con- 
ceded facts of the case. It is as follows: “If the jury shall 
find that the killing was done by the defendant’s employees 
at the time charged in the petition and through the negli- 
gence of the defendant’s employees, then the plaintiff 
must recover, unless the jury also find that the plaintiff 
was guilty of contributory negligence.” 

The judge of his own motion had already told the jury 
that if “the plaintiff permitted his cow to stray upon the 
railroad track in question” and while so straying received 
the injury, . “then the plaintiff was guilty of. contributory 
negligence, which would preclude his recovery, unless the 
defendants ore guilty of gross negligence, which caused 
the injury.” And in this connection gross negligence was 
defined to be “the want of ordinary care.” The fault to be 
found with this charge is, first, thatit submitted to the jury 
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the question of gross negligence on the part of the rail- 
road company, of which there was, a8 we have seen, no 
evidence whatever; and, secondly, the question of con- 
tributory negligence on the part of the owner of the cow, 
of which there was no doubt, he having himself testified 
to the very state of facets which the judge said would 
amount to contributory negligence, viz: permitting his 
cow to stray upon the railroad track, which she did on 
the occasion of the injury. 

Turning to the testimony of the defendant in error, on 
this point, we find the following: “I lived about two 
blocks away from where she was killed. She had not 
been in the habit of running on this ground to feed. I 
fed her at home. She was turned out that morning. I 
believe my boy turned her out, and gave her water out- 
side. She was turned loose for water. We did that every 
morning. Sometimes we have a well there, but there was 
not, all the time, water enough in it to give water to the 
cow. The tracks was between my house and the river. 
She had to cross these tracks to get to the water. * * 
* * Tdid not have anybody to watch her, only the boy 
sometimes. This time she was within two blocks of the 
house, and the boy came in to get his dinner. * * #* 
I told the boy to watch her, and I don’t know whether 
he was watching her or not. At the same time it hap- 
pend, we was eating our dinner, and the boy was eating 
dinner too. All the family was in the house.” 

Thus it was conclusively proved by the testimony of 
the owner of the cow himself, that, knowing full well the 
great risk he ran in so doing, he actually turned her loose 
in the immediate vicinity of these railroad tracks, and 
left her to wander unattended and uneared for whitherso- 
ever she would. Such being the unquestioned facts be- 
fore the jury respecting the owner’s negligence, and there 
being, a8 we have shown, no evidence of gross negligence 
on the part of the railroad company, the first instruction 
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requested on behalf of the plaintiff in error, viz: that on 
“the evidence adduced on the trial, there could be no re- 
covery,” ought to have been given, or a non-suit ordered. 
There was nothing for the jury to pass upon. For these 
reasons the judgment must be reversed and a new trial 


ordered, 
REVERSED AND REMANDED. 


Maxwetn, Ca. J., dissenting. 


This is an action brought by Wendt against the rail- 
road company to recover the value of a cow belonging 
to him, which was killed by a locomotive of the defend- 
ant, while making a running switch near Boyd’s packing 
house, in the city of Omaha. The petition is framed 
‘upon the theory that there can be no recovery in such 
case except for gross negligence on the part of the rail- 
road company, and the rulings of the court and instruc- 
tions given were all based on that view of the law. A 
_ verdict for $33.50 was returned in favor of Wendt, upon 
‘which judgment was rendered. The company bring the 
cause into this court by petition in error. 

That there are sufficient errors in the record to justify 
a reversal of the case on behalf of Wendt, had he laid the 
proper foundations for a review, there isno doubt. But he 
makes no complaint. As the statute does not require a 
‘railroad company to fence its tracks within the limits of 
a city or village, it is not responsible for injury to domes- 
‘tic animals caused by its trains within such corporate 
limits, unless it has been guilty of negligence. One object 
of a railroad is the transportation of persons and prop- 
‘erty at a high rate of speed by means of engines and 
cars, and this must necessarily be dangerous to cattle 
going upon the track. To lessen this danger, all rail- 
roads in this state which have been in operation six 
‘months, are required to fence their track, except within 
the corporate limits of a city or village, and the failure 
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to do so will make them liable in any event for stock 
injured on that part of the road required to be fenced, 
while at crossings and such portions of the track as are 
within the limits of a city or village, they are liable for 
want of ordinary care. 

It may be conceded that a railway company has a 
right to regulate the management and conduct of its 
business with reference to the security of persons and 
property in its charge and the meeting of reasonable ap- 
pointments in regard to them, and that such company 
need not presume that cattle will be permitted to stray 
upon the track. It will also be conceded that the com- 
pany has a right to the exclusive use of its track, pre- 
cisely the same as the owner of a farm has to its free use 
and enjoyment. But a railroad must necessarily be 
crossed at short intervals by public roads, upon which 
the public have a right to travel, and within the limits of 
a city is necessarily crossel by many public streets, and 
as the business of running cars is particularly dangerous 
to those crossing such roads and streets, great care 
should be required of those having the management of 
trains. And the law will not permit the company to 
commit an injury to stock of another straying upon the 
track, which may be avoided by the exercise of ordinary 
care. 

In the case of C. ¢€ Z. R. R. Co. v. Smith, 22 Ohio 
State, 244, an instruction that “ the defendant had the 
right to the free and unobstructed use of its railroad 
track, and that the paramount duty of its employees was 
the protection of passengers and property in the trains, 
and the trains itself; but this being their paramount 
duty, they were bound to use ordinary care and diligence 
so as not unnecessarily to injure the property of others,” 
was held correct. See also Ill. Cent. R. R. Co. v. Mid- 
dleworth, 46 Ill., 494. Bemis v. Conn., 42 Vt., 375. Isbul 
v. N. Y.R. R. Co., 27 Conn., 393. This is undoubtedly 
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a correct statement of the law, although there are decis- 
ions that seem to hold that stock straying upon the 
track may be killed with impunity. The maxim of the 
law is, “ enjoy your own property in such manner as 
not to injure that of another person.” This applies to 
all owners of property. 

There is sufficient in the record to show that quite a 
number of people witnessed the accident, and in my. 
opinion there is a clear preponderance of the evidence 
showing that the engine was run at a speed of eigh- 
teen miles per hour. The accident seems to have been 
caused by the high rate of speed at which the locomotive 
was running, and such being the case the court was jus- 
tified in its instruction that eighteen miles per hour at 
that point would be gross negligence. If this was not a 
thickly settled portion of the city, it devolved on the de- 
fendant below to show that as a matter’of defense. The 
court below permitted the jury to deduct the value of the 
carcass of the cow killed, although Wendt made no use 
of the same. It is pretty clear that this deduction was 
unauthorized by the law.: In my opinion Wendt is entit- 
led to a larger judgment than he recovered, but as he 
does not complain, and as substantial justice has been 
done, the judgment should be affirmed. 


EuizaBeta STEVENSON, PLAINTIFF IN ERROR v. Mons AN- 
DERSON, DEFENDANT IN ERROR. 


1. Practice in County Court. A motion to require the plaintiff 
to itemize his account comes too late if filed after an answer to 
the merits, and imay be overruled on that ground. 

: DEPOSITIONS, When error is assigned upon the re- 

fusal of the court to suppress and exclude depositions as evi- 

dence, to have a review of the ruling, it is necessary that such 
depositions he included in the record. 


2. 
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3. : JURY TRIAL IN coUNTY coURT. In the county court, 
to entitle a party to a jury trial, in actions where the amount 
claimed exceeds one hundred dollars, he must demand it, in 
writing, on or before the filing of the answer. 

: OBJECTIONS TO EVIDENCE. In objecting to the admis- 
sion of evidence, the ground of objection should be stated, or it 


will not avail. 

Error to the district court for Hall county, the cause 
-having been brought there on error from the county 
court, and its judgment affirmed by Post, J. 


4, 


Abbott & Caldwell, for plaintiff in error, contended 
that plaintiff was entitled to a jury trial; Mills v. 
Miller, 3 Neb., 94; Lamaster v. Scofield, 5 Neb., 148; 
that section 13, of act relative to practice in county 
courts (referred to in opinion,) was unconstitutional. | 
White v. City of Lincoln, 5 Neb., 505. St. Paw & Sioux 
City R. R. v. Gardner, 19 Minn., 182. Norval v. Rice, 
2 Wis., 22, 


Thummel & Platt, for defendant in error. 
Lake, J. 


This is a petition in error prosecuted to reverse the 
judgment of the district court for Hall county, affirming 
a judgment of the county court. The questions pre- 
sented forour determination therefore are, whether in the 
matters complained of in the district court the county 
court erred. 

Taking them in the order of their presentation to the 
district court, the first error complained of is the refusal 
of the court to require “ the plaintiff to itemize his ac- 
count, filed and marked exhibit C.” In this particular 
the record shows no error. In the first place the motion 
came too late. It was filed on the 18th of July, 1879, after 
the issues of fact had already been completed by answer to 
the merits. In the second place, even if it had been filed 
in season, there was no necessity shown for the required 
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order. The last clause of section 125, of the code of 
civil procedure, which is applicable to the practice in 
county courts, in what are called term cases, or those 
wherein the amount claimed exceeds the jurisdiction of 
a justice of the peace, provides that “ where the al- 
legations of a pleading are so indefinite and uncertain 
that the precise nature of the charge or defense is not 
apparent, the court may require the pleading to be made 
definite and certain by amendment.” 

This provision is, of course, for the benefit and protec- 
tion of defendants and plaintiffs alike, and to enable 
them to know just what is demanded by the opposite 
party, and it should be enforced in all proper cases. 
Where, however, the party against whom a claim is 
made, is already so fully advised by the pleading of its 
nature as to be able to answer it intelligently, there is no 
reason for resorting to it, and to do so.would be but a mere 
matter of form, and without the least benefit whatever. 
In this case no reason was shown for making the motion, 
and it was properly overruled on that ground also. 

The second, fifth and sixth errors assigned, relate to 
the depositions of sundry witnesses, and may be consid- 
ered together. The substance of these assignments is, 
that the depositions in question ought to have been sup- 
pressed, and excluded from the consideration of the court 
in its finding upon the issues of fact. From the transcript 
of the proceedings in the county court brought here it is 
impossible to ascertain whether the several rulings upon 
these depositions were correct or not. All that appears 
is a brief recital that the depositions were filed, a motion 
to suppress, and an objection to their being read on the 
trial, both of which motions were overruled, and excep- 
tions taken. Neither the depositions nor any portion 
thereof, nor the grounds of objection thereto are given, 
so that we are without the means of knowing the particu- 
lar points relied on, or judging of the merits of decisions 
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complained of. In the absence of evidence to the con- 
trary the presumption is that the trial court ruled correct- 
ly ; and it is the duty of him who complains that prejudi- 
cial error has been committed, to show it by the record. 

The third error complained of is the refusal of the 
court to call a jury for the trial of the cause, as requested 
by the defendant. The transcript shows the request for 
a jury to have been made on the day of trial, and af- 
ter the issues had been completed. The ground for re- 
fusing this request was, that it came too late. 

In the act relating to county courts, Sec. 18, Chap. 20, 
Comp. Statutes 207, we find a very peculiar provision 
bearing on this subject. It is in these words: ‘Hither 
party may demand a jury for the trial of any cause 
pending in the probate (county) court, wherein the 
amount claimed exceeds one hundred dollars; but such 
demand must be made in writing, and entered on the 
docket, on or before the filing of the answer in such 
cause.” Under this provision, the ruling of the county 
judge, that the demand for a jury was too late, must be 
upheld. 

The fourth assignment is, that: “The court erred in al- 
lowing said plaintiff to offer in evidence (give in evidence, 
we suppose was intended) ex. A. B. & C., filed with plain- 
tiff’s petition to support said petition.” The record merely 
shows that the defendant objected to the introduction 
of this evidence without stating any reason for the ob- 
jection. This omission is fatal, for we cannot know the 
merits of the objection, and must hold therefore that 
the court ruled correctly. 

There is no error in the record, and the judgment of 
the district court must be affirmed. 

JUDGMENT AFFIRMED. 
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Hyman Hatto anp Rocenta PanMER, APPELLEES, y. Louis 
HELMER, TREASURER OF LANCASTER COUNTY, AND CHARLES 
P. Dewey, APPELLANTS. 


J. Taxes; ASSESSMENT OF LAND FOR TAXATION: OATH OF 
ASSESSOR: INJUNCTION, It is essential to a valid assessment of 
land for taxation that the assessor take and subscribe an oath, as 
directed by sec. 12, ch. 66, Gen. Statutes. But the oath being 
made and returned with the assessment roll, the mere fact that 
it was not “attached” thereto is no ground for enjoining the exe- 
cution of a tax deed. 

20— : RAISING ASSESSED VALUE: NOTICE oF. Where the 
value of property as returned by the assessor as to an entire pre- 
cinct or tax district is relatively too low, it may be raised by the 
board of equalization, without notice previously given to prop- 
erty owners. 

3. : TIME OF LEVY. The fact that city taxes were levied 
after the usual time, or later than they ought to have been, there 
being no act of limitation, is not a ground for enjoining tax 
proceedings. 

EXEMPTION FROM: CONSTITUTIONAL LAW. By an 

ordinance of Lincoln, a city of the second class, the lots in con- 

troversy were in terms specially exempted from municipal tax- 
ation fora term of years. Afterwards in 1875, this érdinance, by 

a special act of the legislature, was ‘‘declared to be legal.” 

Held, first, that the ordinance was void, it béing in conflict with 

a provision of the act for the incorporation of cities of the second 

class requiring that taxes for city purposes be levied ‘‘on all 

real, personal, and mixed property * * * taxable according 
to the laws of the State of Nebraska,” said lots being so taxable. 

Second, that, as a general rule, defects in tax proceedings cannot 

be cured where there was a lack of jurisdiction to take them. 

Third, that the act declaring said ordinance valid was void for 

being in conflict with Sec. 1, Art. 8, of the Constitution of 1866, 

which provided that “The legislature shall pass no special act 

coilferring corporate powers.”’ 


4. 


Appgrat by defendants from a decree rendered in the 
district court, by Pounp, J., confirming the report of 8. J. 
Tuttle, referee, and perpetually enjoining the defendant 
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treasurer from executing a tax deed to certain property 
of plaintiffs, ete. 


Burr & Kelly, for appellants. 


1. Only one assessor’s oath is required. Sec. 12, 
Chap. 66, Gen. Stat., 2. The board had power to raise 
assessment 20 per cent. Dundy v. Richardson County, 
8 Neb., 516. Law of 1875, and the ordinance of city ex- 
empting this property, were void. Hurford v. Omaha, 4 
Neb., 336. Fletcher v. Oliver, 25 Ark., 289. Clegg v. 
School District, 8 Neb., 178. Washburn College v. Shaw- 
nee County, 8 Kan., 344. 


Emil Schultz, for appellee Hallo, and A. L, Palmer, for 
appellee Rocelia Palmer, (E. HE. Brown with them.) 


.1. Assessment of real property, the assessment roll 
not having oath of assessor attached, is void. Morrill v. 
Taylor, 6 Neb., 236. Lynam v. Anderson, 9 Neb., 875. 
2. Referees finding is that neither notice was given to 
plaintiffs, nor was any testimony heard before the board. 
This made the increased valuation and the assessment 
and levy based thereon void. Dundy v. Richardson 
County, 8 Neb., 515 and 516. South Platte Land Co. v. 
Buffalo County, 7 Neb., 253. Cooley on Taxation, page 
541. Sioux City dP. R. R.v. Washington County, 8 Neb., 
43. Lammers v. Nissen, 4 Neb., 258. Jones v. Commis- 
sioners, 5 Neb., 564. Avery v. Hast Saginaw, 7 N. W. R., 
(177). S. C., 44 Mich., 587. 3. The ordinance which 
appellants contend is void, simply exempted these lots 
from the payment of these taxes, without increasing 
anybody elses taxes. The council, by said ordinance 
simply took the amount of these taxes, and turned them 
over to the appellee, Hallo, for a good and valid consid- 
eration, to-wit: The erection of a “building seventy-five 
by ninety feet, with a stone foundation and brick super- 
structure, the upper story of which is to be finished into 
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a hall suitable for a city hall, and to be twenty-two 
feet between joists, said building to be completed on or 
before the first day of August, A. D., 1873.” This is de- 
clared by said ordinance to be a contract between the city 
of Lincoln and the said H. Hallo. See Laws of 1875, 
page 319. The city authorities had the power to make 
such contract. Gen. Stat., page 138, Sec. 6, subdivision 
4. Id., See. 31, XII., XXI., XXXII. See also Cooley 
on Taxation, 822. Nebraska .City v. Gas Company, 9 
Neb., 344. Grant v. City of Davenport, 26 Iowa, 396. 


Laxg, J. 


This action was brought to enjoin the execution of a 
tax deed to three lots in the city of Lincoln, on the 
ground of the illegality of the taxes for which they were 
sold. 

In the district court the case was sent to a referee, 
who found all of the material facts on which the relief 
was sought in favor of the plaintiffs, and recommended 
a decree accordingly, which was rendered. Therefore 
the material inquiry here is whether the facts alleged, 
and found by the referee, entitle the plaintiffs to the 
judgment which the court rendered. Referring to the 
petition, these facts are found to be. 1st. That the 
assessment was invalid for the reason that the assessor 
did not take. and subscribe an oath, and attach the 
same to the assessment roll, as required by Sec. 12, Ch. 
66, Gen. Statutes. 2d. That the county commis- 
sioners, a8 a board of equalization, without notice to the 
plaintiffs, increased the valuation of all city property, as 
returned by the assessor, twenty per cent., as a basis for 
the levy of taxes for the year 1875. 3d That the as- 
sessment for, and the levy of, city taxes for said year were 
rot made until about the 16th of July, whereas they 
should have been made much earlier. 4th. That a 
portion of the taxes for which said lots were sold were 
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for city purposes, and it is contended that these were ille- 
gal for the reason that they were levied in violation of a 
certain ordinance of the city, which in terms had 
exempted said lots from all such taxes from the year 
1878 to 1877, inclusive, in consideration of certain pri- 
vate valuable improvements made thereon, which ordin- 
ance had been formally ratified and confirmed by an act 
of the state legislature. If these facts entitled the 
plaintiffs to the relief prayed, then the judgment of the 
court below is right and must be affirmed, but otherwise 
it must be reversed, and the case dismissed for want of 
equity. 

It should be borne in mind that this is an action which 
must be governed by equitable principles; and the suc- 
cess of the plaintiffs depend upon the bringing of their 
ease within some one of the rules of equitable cognizance. 
In such an action, a showing which, possibly, might be 
successful against the holder of a tax deed, in an action 
for the recovery of the land, may be totally inadequate 
as a ground for affording affirmative relief of the char- 
acter here sought. 

As to the oath which the statute requires the assessor 
to attach to his return of property for taxation, and the 
want of which is made the first ground of complaint, it 
appears that instead of uniting real and personal prop- 
erty, as the statute evidently contemplates, he kept the 
two kinds separate, thereby making, nominally, two 
parts of what should have been in form, as it was in legal 
effect, but a single assessment roll. To that part con- 
taining the list of personal property the required oath 
was actually attached, but to the other there was none. 
And this circumstance alone, it is now insisted, renders 
the assessment, and consequently the levy of taxes as to 
the realty, absolutely void. But we think this result 
does not follow. Such a ruling would be much too 
technical. Without the least doubt the oath which the 
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assessor made and attached to one division of his return 
was intended by him, as its terms, fairly construed, 
really import, to apply to his entire assessment for that 
year, and to cover all of his official duties under the 
law. ‘This being so, suppose for instance, that it had 
not been attached to either of the two parts, but instead 
simply returned with them, and filed in the proper 
office, would the entire assessment have been vitiated, 
and the taxes depending thereon uncollectible? In no 
case, as yet, has this court gone so far as that, and we 
could not so hold with our present understanding of the 
law. 

It must be conceded that in Morrill v. Taylor, 6 Neb., 
236, language is used from which, perhaps, it may be 
reasonably inferred that this court approved the doctrine 
that an actual corporeal attachment of the oath to the 
assessment roll is essential. That was a case in which 
the purchaser of a lot at tax sale having taken possession 
thereof, sought to defend it by his tax deed against the 
delinquent owner, in an action of law for its recovery. 
On the trial two very important facts stood undisputed— 
in fact conceded; ist. That no assessors oath was 
attached to the assessment returns; and 2d., that the 
county clerk having made due search could find none in 
his office, the place where they ought to have been, if ever 
made, and then in existence. In addition to this search, 
no effort was made on the trial, nor was there anything 
in the case tending to show that the required oath had 
in fact been taken. From such evidence it was a legit- 
imate inference, doubtless, that the assessor had 
neglected his duty in this particular, and so the court 
held. 

It is apparent from this that the facts upon which that 
case was decided were quite different from those of the 
one now before us. In that, according to the evidence, 
no oath was in fact taken. In this, not only was one 
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taken in due form, but it was returned with, and actually 
attached to one section or part of the assessment roll. 
There the court was not called on to decide what 
would be the effect of an oath really taken, returned 
with, but not attached to the roll, but merely as to the 
consequence of omitting the oath altogether. As to the 
necessity of the oath, this language was used in that 
case, and we now repeat it as a sound statement of the 
law: “It seems to us very clear, both upon principle and 
authority, that a substantial comphance with the require- 
ments of the statute prescribing the oath to be taken and 
subscribed by the assessor, is an essential pre-requisite— 
a jurisdictional fact—that must exist before the board of 
commissioners can exercise any power in the taxation of 
property, and that without such oath there is in law no 
assessment.” Clearly as there was “in law no assess- 
ment,” of the lot there in dispute, neither was there any 
warrant for the levy of taxes upon it, and consequently 
no authority for the tax sale under which the defendant 
there claimed ownership, and a right to the possession he 
was defending. Itis clear, therefore, that the decision in 
that case is by no means decisive of the point raised in 
this one as to the legality of the assessment. 

Without now determining what our holding would be 
in an action for the possession of the land under a tax 
deed resting on an assessment in the condition of this 
one, we are fully satisfied that in a proceeding to enjoin 
the collection of a tax, or as here, the execution of a tax 
deed, this irregularity respecting the oath is not sufficient 
to warrant the court in interfering. There is at least a 
formal assessment, and no complaint that it is unjust. 
Every step that the statute requires in making it, save 
the actual attachment of the oath to that portion of the 
roll containing the description of real property, was 
taken, and following our decision in Lynam v. Anderson, 
9 Neb., 367, we must hold that this failure to attach the 
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oath furnishes no just ground of complaint. A formal 
assessment, even if it do not in every respect conform 
precisely to the requirements of the statute, will, in an 
equitable proceeding, support a levy of taxes, otherwise 
legal. South Platte Land Company v. Crete, 11 Neb., 844. 
And on this point see also Wood v. Helmer, 10 Neb., 65. 

The second point, that the county commissioners raised 
the valuation without notice to the plaintiffs is fully met 
by our decision in the case of Dundy v. Richardson county, 
8 Neb., 508. We there held that where the assessment of 
property in one district is relatively too low, it may be 
raised by the board of equalization without notice to the 
owners. The showing here is that the increase was gen- 
eral, applying to all city property, wherefore the inference 
is that, in the opinion of the commissioners, the valua- 
tion as returned by the assessors within the city was too 
low, and that the increase was essential to a just equali- 
zation. Their action in this particular is clearly within 
the rule of the case referred to. 

As to the third point, that the levy for city purposes in 
1875 was made somewhat later than usual, or perhaps 
than it ought to have been, we believe very little if any 
reliance was placed thereon by counsel in argument. At 
all events there is no equity in it. There was nothing 
that we are aware of to hinder the city council, if they 
saw fit, from making the levy as late as the month of Au- 
gust, the time charged in the petition, or even as late as 
the 20th of November, as found by the referee. By the 
act under which the city.was incorporated ample author- 
ity was conferred upon the corporation to levy and col- 
lect taxes for revenue purposes, and without any direc- 
tion or restriction as to when it should be done. There 
is no merit in this point, and we pass it without further 
comment. 

Apparently the most serious objection urged to this tax 
sale is the fact that it was in part for a tax levied in vio- 
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lation of an agreement, as before stated, on the part of 
the city, by ordinance, to exempt these lots for a time 
from taxation for municipal purposes. In reality, how- 
ever, the question thus raised is a very simple one, and 
derives its chief importance from the fact that this formal 
exemption was afterwards, by an act of the legislature, 
approved February 25th, 1875, “declared to be legal.” 
This act of legalization implies of course that until then 
the ordinance was illegal. And so without any doubt it 
was. The corporate authorities of Lincoln derived all of 
the powers they possessed or could lawfully exercise over 
the subject of taxation from the state legislature through 
the act of incorporation. Referring to that act, which 
was approved March Ist, 1871, we find, as before stated, 
that the power to tax is given under certain restrictions, 
one of which is that the levy must be “on all real, per- 
sonal and mixed property, within the limits of said cities, 
taxable according to the laws of the state of Nebraska.” 
From this we see that the power of determining upon 
what property city taxes shall be laid is purposely with- 
held from the corporate authorities, and to ascertain 
whether any particular species or article is either tax- 
able or exempt, resort must be had to the general reve- 
nue law of the state, and not to city ordinances. Under 
the state laws, these lots were not exempt from taxation. 

This formal exemption, or agreement to exempt, being 
therefore illegal, and of no effect, did the act of the legis- 
lature cure the defect? In an able work on taxation it is 
stated as a general rule, that defects in tax proceedings 
“cannot be cured when there was a lack of jurisdiction to 
take them.“ Cooley on Taxation, 227. The ordinance in 
question having been passed without authority, and in 
defiance of the provision in the act of incorporation above 
referred to, is within this rule. 

Back of this, however, there is quite as formidable, and 
still more radical reason why no advantage can flow from — 
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this action of the legislature. The agreement to exempt 
these lots from taxation was, as we have shown, an as- 
sumption of a corporate power. And the power of exemp- 
tion, in any case, by the city government, like the power 
of taxation, could come only from the state through a 
legislative grant. Under the constitution, such a grant 
could have been made only by a general law, applicable 
to all cities of the same class. “The legislature shall 
pass no special act conferring corporate powers.” Sec. 1, 
Art. 8, Cons. 1866. Under this restriction of the supreme 
law, could the legislature by a special act, applicable to 
the city of Lincoln alone, have authorized the local gov- 
ernment to determine what property should be taxed, and 
what exempt from taxation? Clearly not. And if this 
power could not have been thus directly given prior to 
its assumption, could it be afterwards, indirectly, as was 
here attempted, by a special act of legalization? That it 
could, cannot, we think, be seriously contended for by any 
one. Toso hold would be a palpable disregard of a most 
important and very plain provision of the constitution. 

For these reasons we are of opinion that the facts 
alleged in the petition, and found by the referee, make no 
case for equitable relief. The judgment, therefore; must 
be reversed at the costs of the appellees. 

REVERSED, 


Avaust KoprLbekoM AND OTHERS, PLAINTIFFS IN ERROR, 
y. Lemur, HuFFMAN, DEFENDANT IN ERROR. 


‘1, Sheriff's Bond, An official bond given by a sheriff ran to “‘the 
people of the State of Nebraska,” while the statute required it 
to run to the county for which he was elected. Held, that this 
was a mere irregularity of which neither the sheriff, nor his 
sureties, could take advantage, in an action upon it. 


\ 
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2 Pleading: PRoor: VARIANCE. Certain errors having been 
made by the pleader in copying a portion of the instrument sued 
on into the petition, on the trial the introduction of the original 
in evidence was objected to on that ground. Held, that, inas- 
much as it did not appear that the variance could have preju- 
diced the objector, the instrument was properly admitted. 

3. Charge to jury. Where instructions to a jury are requested 
which are substantially covered by the charge as given, the re- 
fusal to give them is not error. One full and clear instruction 
upon a given point is enough. Instructions examined and, as 
given, found to state the law correctly. 

4. Arrest: ESCAPE FROM. Before an officer can lawfully resort to 
extreme measures—such as shooting—to prevent an escape from 
an unauthorized arrest for felony, he is required to exercise a 
high degree of care and diligence in ascertaining whether he 
has the right man. 

5. Preponderance of evidence. In an action against a sheriff 
and his sureties upon his official bond for an injury occasioned 
by negligently making an unauthorized arrest, the issues are to 
be determined by the preponderance of evidence, as in other 
civil cases, 

6. Negligence a question for the jury. Where in such an 
action the acts complained of were admitted, and sought to be 
justified as having been necessary in the proper discharge of 
official duty, and the material inquiry being as to the alleged 
negligence, this is a question peculiarly for the jury, and if there 
be evidence to support their finding it will not be disturbed. 


Error to the district court of Dodge county. Tried 
below, before Post, J. The case came here in 1879, and 
is reported 8 Neb., 844. Verdict and judgment in favor 
of plaintiff Huffman. 


Marlow & Munger and E. F. Gray, for plaintiff in 
error. 


1. Bond admitted in evidence is not identical with 
that set out in petition. The variance is fatal. 1Green- 

- leaf Ev., sec’s 56, 58 and 66. 2 Id., sec’s 11 and 160. 
2. Bond is void because it differs from the statutory 
requirements in several respects. Gen. Stat., 99. Sex- 
sonv. Kelley, 3 Neb., 104. Cutler v. Roberts, 7 Neb., 18. 
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Silver v. Governor, 4 Blackf., 15. Jackson v. Simonton, 4 
Cranch C. C., 255. Howard v. Brown, 21 Maine, 885. 

4. Under the evidence, we contend that the plaintiff 
' below was properly arrested and knew he was in the 
hands of an officer, charged with a felony and breaking 
jail; and that his resistance and whole conduct was cal- 
* eulated to confirm the sheriff in the belief that he had 
found the escaped felon. 

It is clearly established by proof, that Koppelkom had 
reasonable grounds to believe that the plaintiff was the 
escaped prisoner and did so betieve, at the time of the ar- 
rest and shooting of plaintiff; and that the sheriff acted 
without malice, in good faith, and upon resonable 
grounds, is not controverted by any fact or circumstance 
in the case. 

The arrest and shooting must, therefore, be viewed in 
the same light as though it actually had been Clark that 
was arrested, broke away, and shot to effect his recap- 
ture, And we think it will not be questioned but what, 
had it been Clark, instead of Huffman, the shooting 
would be justified. That Clark in that case could not 
maintain this action. It is a well established rule of law, 
that a sheriff, upon reasonable grounds of suspicion that 
a felony has been committed, may make an arrest of the 
suspected party without warrant, and will be justified, 
though it turn out that no felony was in fact committed, 
or that the suspected party is in fact not the guilty 
party. Burns v. Erben, 40 N. Y., 463. Rohan v. Sawin, 
5 Cush., 281. 


“Marshall & Sterett, for defendant in error. 


1. There was not on the trial any claim or proof that 
defendants were misled to their prejudice by immaterial 
- variances between the allegation and proof. Civil Code, 
sec. 188. 

2. The alleged invalidity was settled in 8 Neb., 347. 

7 
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8. In answer to the fourth point in plaintiff’s brief we 
cite Miz v. Clute, 8 Wend., 850. Gwynn on Sheriffs, 100, 
‘652, Wharton on Homicide, sec. 245, Hoye v. Bush, 1 
Man and Granger, 775. Commonwealth v, Crotty, 10 Al- 
len, 403. Case v. Hart, 11 Ohio, 868. 1 Bishop Crim. 
- Law, sec. 868, 1 East Pleas Crown, 828, 

4. Defendant sureties are liable upon the bond for 
the wrongful acts of sheriff. Van Settler v, Littler, 14 
Cal., 194, People v. Schuyler, 4 Com,, 178. Ohio v. Jen- 
nings, 4O.8., 428, Kane v. U.P. BR. RB. Co, 5 Neb., 
107. Com. v. Stockton, 5 Monroe, 129. Jewell v. Mills, 8 
Bush., 6. Forsyth v, Ellis, 43. J. Mars., 299. Com. v, 
Reed, 8 Bush., 516, Cormack v. Com,, 5 Binney, 184. 
Com. v, Cole, 7 B. Monroe, 250. Lowell v. Parker, 10 Met., 
809. Greenfield v, Wilson, 18 Gray, 384, Skinner v, Phil- 
lips, 4 Mass, 75, Rollins v, State, 13 Mo., 487. Harris 
v. Hanson, 11 Maine, 241. State v. Fanning, 21 Mo., 160. 


Laxe, J. 


The first five of the alleged errors relate exclusively to 
the official bond on which the action was brought. That 
the plaintiffs in error, as principal and sureties, actually 
executed an official bond for Kopplekom as sheriff, is not 
denied by the answer. The statements on this point are 
evasive. In effect, the denial is simply that they never 
“made their writing obligatory, as copied and set out in 
said petition ;” and that the instrument “as mentioned 
and described in said petition,” was never “approved ac- 
cording to law,” An effort seems to have been here made 
by the pleader to take advantage of an evident clerical 
error in the wording of the bond itself, and also in copy- 
ing it, by which certain words were omitted, or used, which 
ought not in strictness to have been. For instance, by 
the terms of the bond, as made, it runs to: “The peo- 
ple of the State of Nebraska,” whereas it should have run 
to ‘Dodge county, as the statute provides. This irregu- 


NOVEMBER TERM, 1881. =. 99 


Koppiekom v. Huffman. 


larity, however, cannot be taken advantage of by the 
sheriff or his sureties as we held in Huffman v. Kopple- 
kom, 8 Neb., 344, -Again,-in copying a portion of the 
bond-into the petition, the clause, “and these presents 
are‘upon this-condition,” between the last two words, the 
term “express” is-inserted in the copy. And by still 
another error in copying, the phrase, “according to law 
and the best of his ability,” is given as being, “according 
to law, and to the best of his skill and ability.” 

These variances could not possibly have misled, or in 
the slightest degree prejudiced the plaintiffs in error. 
They ‘were therefore properly- treated by the court as 
immaterial. “No variance between the allegation in a 
pleading andthe proof is to be deemed material, unless 
it have actually misled the adverse party to his prejud- 
ice, in maintaining his action or defense upon the merits.” 
Sec. 128, code of civil procedure. It is not even claimed 
that these parties were misled ; therefore, there being no 
merit in the objection, the bond was properly admitted - 
in evidence. 

“The next objection in order is that made to the testi- 
mony of the witness Lang, “that August Kopplekom 
was sheriff of Dodge county.” Had it been necessary to 
prove that Kopplekom was then sheriff, the testimony of 
this witness would have been pertinent and proper for 
‘that purpose. But, under tlie pleadings, this proof was 
‘superfluous, for, by the answer, it stood admitted that he 
was such sheriff, and that while in the lawful discharge 
of his official duty, he did the act complained of. Indeed, 
_-fhe injury to Huffman is sought to be justified on the 
sole ground that it was done-in the lawful attempt to 
arrest him under:the honest belief that he was really an 
éscaped prisoner, charged with a felony. 

- Avery large number of errors-are alleged respecting 
the rulings of the court upon the admissibility of evidence. 
We have examined the bill-of exceptions with care 
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respecting this complaint, and noted the several points 
on which reliance is placed for a reversal, but fail to find 
anything to which exception could be justly taken. The 
several rulings of the judge in this particular seem to 
have been entirely fair throughout, and, as to the plain- 
tiffs in error, quite as liberal as was possible. The 
alleged errors in this respect must, therefore, be over- 
ruled, and we pass them without further comment. 

It is also claimed that errors were committed in the 
charge to the jury, both in refusing certain instructions 
requested, and in giving others to which exceptions were 
taken. As to those requested, which the judge refused, 
being two in number, we need only say that the substance 
of the ruling thus sought was fully included in an 
instruction which the court gave in far more appropriate 
terms, and with especial reference to the testimony by 
which the sheriff sought to justify his conduct on the 
oceasion of the attempted arrest. Having fully covered 
the ground, by the charge as given, it was not error to 
refuse requests covering the same‘zround, and differing, 
not in substance, but in phraseology only. One full and 
clear instruction upon a given point is enough. 

The instructions given, which are complained of, are 
four in number, In substance they were as follows: 

First. That if the jury found for the plaintiff (defend- 
ant in error) they should assess his damages at such sum 
as they might believe him entitled to, ‘from a full and 
fair consideration of all the facts and circumstances in 
evidence before them touching the injury complained of.” 
That the amount allowed “should be such sum as will 
compensate the injured party for such loss of time, phy- 
sical pain, and mental distress as are fairly and reason- 
ably the plain consequences to him of the injury ;” that 
if the jury found the injury to be ‘‘permanent, then in 
fixing the amount of damages they should take into con- 
sideration the nature and extent of the injury in all its 
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fair and reasonable consequences, and include future as 
well as present disability.” 

Second. That if the jury found that Kopplekom shot 
and broke the plaintiff's leg, and at the time of doing so, 
“had a writ of mittimus for the custody of the escaped 
prisoner Clark, but that he had no other process for the 
arrest of the plaintiff; that the defendant Kopplekom 
did arrest and take the plaintiff into his custody, as such 
sheriff, and against the wish and consent of the plaintiff ; 
that the plaintiff broke loose from the arrest and custody 
of the defendant Kopplekom, to effect his escape there- 
from; that the shooting and injury was done to prevent 
the plaintiff from escaping, and freeing himself from said 
arrest and custody; that the defendant mistook the 
plaintiff for the escaped prisoner Clark. Yetif the jury 
further find that said defendant Kopplekom might by the 
exercise of due care and diligence have ascertained that 
the plaintiff was not said Clark, then the jury will find 
for the plaintiff.” 

Third. That, “ before an officer can resort to extreme 
measures to prevent an escape from an unauthorized 
arrest, he should exercise a high degree of care and dili- 
gence in ascertaining whether he has the right or wrong 
man.” 

Fourth. That in finding their verdict the jury should 
be governed by the “ preponderance of evidence.” 

As to these four instructions we will only add that they 
undoubtedly state the law correctly, and the exceptions 
to them must be overruled. Under the pleadings the 
real question in issue was simply whether in what he did 
in and about the arrest, and attempted detention, of the 
defendant in error, he was wanting in that reasonable 
~ care and caution which is due to the safety and rights of 
the innocent, That question was properly presented to 
the jury by the charge, and we see no reasonable ground 
of complaint in anything that the court did, 
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The substance of the remaining objections to be con- 
sidered is as to the finding of the jury upon the facts. 
Finding no error either in the admission of evidence, or 
the instructions of the court, the only remaining inquiry 
for this court is simply whether, from the facts and cir- 
cumstances detailed beforethem, the jury were warranted 
in finding that the great and permanent injury done to 
the defendant in error was the direct result of negligence 
on the part of the sheriff in the discharge of official - 
duty, The fact that the act complained of was done in 
the discharge of official duty is set at rest, as we have 
already seen, by the answer. Therefore, the material 
inquiry forthe jury was as to the alleged negligence. The 
testimony on this point is very voluminous, covering sev- 
eral hundred pages of manuscript, and no valuable pur--. 
pose could be served by copying, or by giving a fair syn-- 
opsis of it here. Suffice it to say that, although. some-. 
what conflicting, especially on minor points, it was cer- 
tainly sufficient to warrant the finding of the negligence 
charged, and we- even fail to see how a different 
conclusion from that wrought. out by the jury could in 
reason have been reached. There is no reason, there- - 
fore, for disturbing the verdict on this ground. As we 
find no substantial error in the matters complained cf the 
judgment of the district court must be affirmed. 

JUDGMENT AFFIRMED. 


Francis LAusMAN, APPELLANT, v. WENZEL Dranos, F'RED- 
ERICK SONNENSCHEIN AND Mary Parrott, ADMINISTRA- 
TRIX OF WitLiaM PaRRort, DECEASED, APPELLEES. 


Construction of Will. Devise under item 1 of will, copy of which 
' is set out at length in the opinion, Held, to be absolute and un- 
conditional, And held further that even were such devise con- 
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ditional upon the payment by the devisee of other bequests, under 
the will, noone but the legatees not paid could take advantage of - 
such.non-payment. ; 


AppraL by plaintiff from Cuming county. Heard 
below, before Barnes, J., and petition dismissed. The 
case is stated in the opinion. , 


Uriah Bruner, for appellant. 


1. The decision in 10 Neb., 172, is conclusive so far 
as the allegations against Sonnenschein are concerned. 

2. As to averments against Drahos and Sonnenschein 
charging fraud, etc., see Kuch v. Sandford, 1 Leading 
Cases, 48. Story’s Equity, 307 te 312. Taglor v. Taylor, 
8 How., 200. The collusion of Drahos and Sonnenschein 
under the said scheme to defraud the plaintiff out of said - 
premises, makes the.act of either, in furtherance of said. - 
fraud, the act of. the other. Aside from said fraud, and. . 
from said position of trust assumed by Drahos, the pur- 
chase by him with the knowledge he had of a common 
interest with Sonnenschein, the. tenant, makes said 
Drahos a trustee with Sonnenschein for said plaintiff, in 
such purchase, A purchase is complete with the 
accepted bid, and a change of a name to the bid is iden- 
tical of a sale and transfer from such purchase to the 
party to whom such bid is transferred. Under whatever 
‘view Drahos’ position is viewed under this purchase, he 
will be held to have bought said premises as the trustee 
for said plaintiff. Mrs. Lausman’s property having been 
sold under said decree of foreclosure, while there was. a 
large amount of property included in said decree of greater 
value than the amount of said mortgage debt, which 
remained unincumbered and had not been in any way. 
alienated by Mr. Neligh, until after sale and conveyance 
of said premises to Mrs. Wisner, under whom said plain- 
tiff holds, and the amount realized therefor applied. on 
said mortgage debt, it follows that said plaintiff. will be . 
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allowed to be subrogated to be paid out of the property — 
remaining unsold for the amount for which her said 
premises was sold, with interest at ten per cent. from 
the day of such sale. But if the court should deny the 
plaintiff's right to redeem said premises from said sale, , 


then she will be entitled to such substitution for the full . 


value of said premises ($1,200). Géll v. Lyon, 1 John- 
son, Ch., 447. Clows v. Dickinson, 5 Johnson, Ch., 295; 
9 Cowen, 403. 


R. F. Stevenson and M. McLaughlin, for appellees. 


Plaintiff’s brief does not refer to matter submitted to 
court by our demurrer, but goes off into “ strange pas- 
tures’”’ and discusses issues not involved in the case. We . 
claim that plaintiff’s title depends upon her compliance 
with terms of will in the matter of bequests. They were 
conditions precedent. Nevius v. Gourley, 97 Ill., 365, 


Cons, J. 


This is the third time that this case has been before 
this court. See 8 Neb., 457, and10I1d., 172. Butin order 
to a proper understanding of the point now presented 
to the court, it should be stated, in addition to the facts 
recited in the two’ opinions above referred to, that the 
plaintiff claims the premises which are the subject mat- 
ter of the suit, under and by virtue of the will of ber de- - 
ceased husband. The following is a copy of that part of 
the petition in which she sets out her title. 

“5, That prior to his death said Anton Merick made 
his last will and testament, to-wit: on the 29th day of | 
May, 1875, and thereby devised unto his said wife, the - 
said plaintiff, the said lot 6, in block 19, in West Point, in 
lieu of her dower, which said will was duly probated and 
allowed in the manner provided by law, on the 13th day 
of July, 1875, and was recorded in the records of Cuming 
county, state of Nebraska, and the said allowance and . 
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approval was duly endorsed thereon by the judge of said 
probate court, a copy of said last will and testament and 
the endorsements thereon and the proceedings had by: 
said court in the probation and allowance thereof is here- 
unto attached, marked exhibit C, and made a part of this 
petition. That on the said 13th day of July, 1875, said 
plaintiff was duly appointed executrix under said last: 
will and testament,” ete. 

“6. That afterwards, to-wit: on the 17th day of July, 
1875, the said will and testament with the said endorse- 
ments was duly recorded in the county clerk’s office of 
said county of Cuming,” ete. 

“7, That said plaintiff has elected to take under said: 
will and testament in lieu of her dower, and did take un- 
der the same and thereby became the lawful owner in fee 
- of said premises * * * inallrespects, as fully as thesaid 
Anton Merick was, and is the owner and continues to be 
the owner thereof and entitled to the peaceable posses- 
sion thereof. That said plaintiff has fulfilled all and 
singular the conditions of the said will on her part to be 
performed,” * * * ete. 

' The petition further alleges in substance, that the de- 
fendant, Mary Parrott, administratrix etc., was the holder 
of a certain mortgage upon a large amount of property, 
including the said devised real estate, executed by one John 
D. Neligh, while he was the owner of all of said real 
estate; that said Neligh had afterwards alienated the 
said devised real estate to the grantor of the said Anton 
Merick, but had not alienated any other portion of the 
real estate covered by the said mortgage ; that said mort- 
gage had been foreclosed; that the said plaintiff had: 
notified the defendant, Mary Parrott, of her rights in the. 
premises and demanded that that part of said real estate 
not alienated by the said John D. Neligh, should be first 
‘ sold; that such unalienated portion of said mortgaged 
property was sufficient to pay said mortgage, but that 
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paid devised property had been offered for sale and sold 
on said decree of foreclosure without offering any of the 
other and unalienated portion of said mortgaged prop- 
erty. : 

The petition further charges in substance, against the 
said defendants Sonnenschein and Drahos, that Sonnen- 
schein was her tenant in possession of the said rea] estate 
under her by lease, at the time of said sale, and while so 
in possession under her bought in the said property in 
the name of himself and Drahos at the mortgage sale 
thereof; that such sale and purchase were made while. 
the plaintiff was absent from the state, and while she 
relied, and had a right to rely, upon the defendant Drahos 
as her confidential adviser and friend, ‘for the protection 
of her rights in the said property, etc. That the said 
Drahos and Sonnenschein, after having agreed to allow 
her to.redeem.said property by paying them the amount 
by them paid therefor, had refused to allow her so to do, 
and she charges them with fraud and conspiracy to 
wrong her out of the said property. 

All of the defendants join in a demurrer to the petition 
on the ground that the same does not state facts sufficient 
to constitute a cause of action against the defendants. 
The demurrer was sustained by the district court and 
final judgment. rendered thereon. The plaintiff brings 
the cause to this court by appeal. 

The appellees present but one point to sustain the said 
judgment and their position that the said petition does 
not state facts sufficient to constitute a cause of action, 
to-wit: that the devise of said lot to the plaintiff was a 
conditional one and that the petition does not state a 
sufficient compliance with such conditions. 

The following is a copy of the substance of the will un- 
der which the plaintiff claims, as set out in said petition: _ 

Item 1. I give and devise to my beloved wife, in lieu 
of dower, after, paying all my just debts, and she pay- 
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ing the items to the other: parties. mentioned .in..items. 
2d, 384d;.. 4th, 5th .and .6th,- the..house and: :lot..on. 
which we now reside, being lot six, in block -nineteen,.in:. 
the. city of West Point... Also, all my personal property, 
rights; credits; moneys.of. whatever kind, to -have..and to 
hold the same forever. 

TItem.2. + I devise and bequeath to my iste. Therese. 
Merick and her heirs, the sum of fifty: dollars, the same-to- 
be paid to her within one year after my. death, without. . 
interest, by my wife. 

Item. 3. I give and bequeath to my brother, John Me 
rick, the sum of forty dollars, to be paid to him by..my. 
wife, within five years after my death,: without interest..: 

Item 4.: I give. and bequeath ‘to my brother, Frank.: 
Merick, ‘the sum. of forty. dollars, to.be paid. to him within . 
five years-after my decease, by.my wife; without interest. : 

Item. 5.. I give and bequeath to my brother, Joseph : 
Merick, the-sum.-of forty dollars, to be paid-to him -by. 
my wife, within. five years after my. decease, without. 
interest. 

Item. 6.:. I give and bequeath to. my. sister, Therese, . 
the sum of forty dollars, to: be.paid to her by.my wife, 
within five years after. my decease, without interest. 

Item 7. I do hereby nominate and appoint my be- 
loved wife exeeutrix of tlis my last will-and testament, . 
hereby.. authorizing .her to. compromise, adjust, release 
and discharge, in such.manner as she may deem proper, 
the debtsiand claims due me. I do hereby authorize.her, . 
if it becomes necessary. in order to.pay my debts, to sell . 
by.private sale or.in. such manner, ,upon such conditions... 
or terms of credit, or otherwise, as she may-think proper, . 
all or any part of. the real estate: herein. mentioned, and. . 
deeds to. purchasers, to execute, .acknowledge.and deliver. 
in:fee.simple. * *«* » Nothing. herein. contained .shall.. 
be construed so, as to- abridge the right:.of my beloved.. 
wife to sell any and all the property: belonging to me at. 
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my death, as of her own, nor shall anything herein-be so . 
construed as to modify in the least the bequests men- 
tioned in item first, etc. 
As we understand this will, the bequest to appellant is 
not conditional upon the payment by her of all or either 
of the bequests made to the other beneficiaries under the 
will. Item seven provides, that nothing in said will con- 
tained shall be construed so as to abridge the right of ap- 
pellant to sell any and all property belonging to the 
testator at his death, as of her own. This provision was 
clearly intended to enable the appellant to raise the 
means by the sale of the property left by the testator, by 
which to pay off the bequests made to his mother, broth- 
ers and sister, as well as to pay his debts. How could 
she do this, unless she took a marketable title thereto 
under the will? Again, that there should be no room to ' 
doubt the intextion of the testator the said item further 
provides, ‘‘nor shall any thing herein—(in said will)—be 
so construed as to modify in the least the bequests men- 
tioned in item first.” Item first is the one in which the 
property in question is bequeathed to the appellant, and 
it is scarcely possible that any construction can either 
add to, or take from the plain and obvious meaning of the 
testator in the use of the language employed that the ap- 
pellant should have the property in question at all events. 
But even were we mistaken in our construction of the 
will, and it should be so construed as to make the right 
of the appellant to the property in question conditional 
upon her payment of the other bequests, no one but the leg- 
atees, certainly no stranger to the will and estate of the 
testator, can take advantage of the non-payment thereof. - 
What difference can it make to either of the appellees 
whether the legatees are ever paid or not; and how can’ 
their non-payment operate to discharge the appellees © 
from any of the equitable duties which for any reason 
they may owe to the appellant? ; 
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Upon sufficient proof by the appellant of the facts set 
out in her petition, she will, as far as the court is now able 
to see, be entitled to the relief demanded as against each 
of the appellees ; certainly to some adequate relief. 

The judgment of the district court is therefore reversed, 
the action reinstated and remanded to the district court 
for further proceedings in accordance with law. 

REVERSED AND REMANDED. 


Mary A. Swroar, PLAINTIFF IN ERROR, v. JoHN M. ALLEN, 
DEFENDANT IN ERROR, 


1. Replevin: EvIpENCE.: In an action of replevin for a hog, the 
proof showed that the hog was taken damage feasant by the de- 
fendant in her corn field, and shut up; that plaintiff's son saw 
defendant’s son taking said hog to the pen, and went immed- 
iately home and informed the plaintiff; that the plaintiff went 
the next day and demanded said hog but denied that it had com- 
mitted any damage; that about a month afterwards the parties 
agreed to arbitrate, but for some reason did not. The action was 
commenced about sixteen months after the taking up of the hog. 
The defendant was sworn as a witness in her own behalf, and 
among other things testified as follows: ‘“‘We agreed to settle by 
arbitration. I picked my arbitrator and he picked his arbitra- 
tor, then we set a day to settle it and my arbitrator come.” The 
plaingiff objected to the testimony and his objection was 
sustained by the court. Held, error. . 

INSTRUCTIONS To JURY. The court instructed the jury 

that: ‘‘ Although the sow in controversy could be held for any 

damage done while trespassing upon the cultivated land of the 
defendant, yet, in order to enforce this lien against the sow it 
was necessary for defendant, after taking up the trespassing 
animal, to do certain things which the law requires, or else the 
lien would be lost. 1st, ifthe defendant knew whose sow it was she 
had taken up, and that it was plaintiffs, she should have notified 
him of the fact and of the amount of damages she claimed. And 
in the event that he had refused to pay the damage claimed and 
refused to arbitrate the claim, then she should have filed her 
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claim before a justice of the peace and had the hog sold to pay 
the amount. Atllof this should have been done within a reason- 

“ able time, and if you find from the evidence that the deféndant 
“kept the sow in controversy for upwards of sixteen months, 
without having in any manner compHed with the law in regard 

' to having the property sold to satisfy the damage, you will find 
for the plaintiff,” etc. - In view of the testimony given and the 
rejection by the court of the testimony of the defendant as to the 
failure on the part of the plaintiff to arbitrate, held, that’ the 
giving of the instruction was error. 


Error to the district court for Johnson county. Tried 
below, before Weaver, J., and a jury. The action was 
in replevin by Allen against Shroaf, to recover posses- 
sion of a sow. The answer interposed was a general 
denial, under ‘which Shroaf as a defense claimed to have 
a lien on the animal under the lierd law. Vérdict-and 
judgment for Allen. 


'B. F. Perkins, for plaintiff in error. 


- Davidson & Easterday, and V. D. Metcalfe,’ for 
defendant in error. 


Coss, J. : 


The plaintiff in error was lawfully in possession of the 
hog, it- having been taken damage feasant, trespassing on 
the cultivated lands of the plaintiff. The defendant in 
error knew of such taking up as soon as the plaintiff did; 
his son having seen the family of the plaintiff in error 
leading the hog to the pen, The defendant- called on-the 
plaintiff in error'and had an interview thenext day. She 
elaimed to hold the hog for the damages- done’ by it and 
‘the other hogs of defendant in error, which damagés she 
claimed amounted to more than the value of the hog, 
while.he denied that either the hog in question: or his 
other hogs had committed any damage to plaintiff’s-eorn 
‘field ; but claimed'that all such damage had been com- 
mitted by the hogs of another person. 

It -was clearly established on the trial that the hog 
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-committed some damage to-the corn of ‘plaintiff-in error, 

for which the statnte gave her alien upon, and aright to 
-the-possession of the hog; for the purpose -of enforeing 
such lien. ° There wére several different methods open to 
‘her.for the enforcement of her lien. The one most favored 
by the law ‘was arbitration. ; 

‘Upon -the trial ‘the: plaintiff in-error was sworn‘as a 
‘-witness in her own behalf, and among other things testi- 
fied that she and defendant in error agreed to settle the 
‘matter by arbitration ; that she' picked her arbitrator and 
he picked his arbitrator; that they set a day to settle it, 
and that: her arbitrator came. ‘ ‘Witness proceeding with 
her statement, the defendant-in error objected thereto, 
and his objection was sustained.by the court. In this the 
-edurt erred. 

The court afterwards gave the following instruction to 
the jury : ‘‘Although the sow in controversy could be held 
for any damage done while ‘trespassing upon the: culti- 
vated land: of the defendant ;: yet, in order to enforce this - 
‘hen against the sow it was necessary for the defendant, 
‘after taking up the trespassmg animal, to do certain 
‘things which the law requires, or else the lien would be 
lost. Ist, If the defendant knew whose sow she had taken 
up, and that it was plaintiff’s, she should -have notified 
him of the fact and of the-amount of damages she 
‘claimed, and in the event that he had refused to pay the 
-damage claimed and refused to arbitrate, then she should 
havé filed-her claim before a justice of the peace and had 
the hog sold to pay ‘the amount. All this should have 
been within a reasonable time, and if-you find frdm the 
evidence that the defendant kept-the sow in- contro- 
versy for upwards of sixteexr months without having in 
any manner complied with the law in regard to having 
the property sold to satisfy the damages, you will find 
for the plaintiff,” ‘ete. 

This instruction is erroneous in-not being applicable 
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in at least two material respects to the facts of the 
case, and in being inconsistent with the ruling of the 
court, excluding the testimony of the plaintiff in error in 
reference to the agreement between herself and defendant 
in error to arbitrate, and the facts in relation to such 
agreement not being carried out, 

The testimony is clear and comes from both sides 
that the plaintiff below had actual notice of the taking 
up of the hog the same day, and called upon the defend- 
ant below the day following, and demanded possession of 
it the day following. It is also clear and uncon- 
tradicted that a month later he agreed to arbitrate. The 
court refused to allow the defendant below to show why 
and whose fault it was, that this agreement was not 
carried out, and then makes the failure of the plaintiff 
in error to notify the defendant in error of the taking up 
of the hog within a reasonable time, a prominent point 
-in his instructions to the jury. Clearly, under the cir- 
- gumstances as proved, it was not necessary for her to 
give him notice at all. If it was, such notice was 
waived by his agreement to arbitrate. And again, that 
which would have been an unreasonable time for the 
plaintiff in error to have retained possession of the hog, 
without giving notice to a known owner, who had no 
actual notice of the taking up, might be quite a reason- 
able time where the owner had actual and°immediate 
notice, had agreed to arbitrate, and for some unknown 
reason had postponed or abandoned such agreement. 

That the plaintiff in error retained possession of this 
property for an unusual length of time cannot be denied, 
‘but upon the testimony given, and in view of that 
offered, and as we think erroneously ruled out, it was not 
so unreasonable as to enable the defendant in error to 
maintain replevin without a tender of payment for the 
damages for the trespass of the animal and some com- 
pensation for its keeping. 
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The judgment of the district court is therefore 
reversed, and the cause remanded for further proceedings 
‘in accordance with law. 

; REVERSED AND REMANDED. 


CHARLES CLUTZ, PLAINTIFF IN ERROR, V. JONATHAN R. Car- 
- TER, DEFENDANT IN ERROR. 


Practice: DEFAULT: JUDGMENT. At the June term ofthe district 
court the petition of plaintiff was stricken from the files with 
leave to verify and refile the same within a given time. After 
that time had elapsed and the petition not being filed, B., the 
attorney of defendant, informed him of such fact, and that he 
need give the case no further attention until advised by him, 
said attorney. At the December term following, L., another 
attorney, made a voluntary and tinauthorized appearance on 
behalf of said defendant, and moved to dismiss said cause for 
want of a petition on file. The court denied said motion and 
allowed plaintiff to retile his petition instanter, and gave the de- 
fendant sixty days in which to answer. B. knew of the appear- 
ance and motion: of L., and supposing that defendant had sub- 
stituted L. as his attorney, gave the case no further attention, 
and defendant had no notice of such proceedings. At the 
March term following the plaintiff having complied with the 
order of December, the cause was tried in the absence of 
defendant or an answer, and judgment for the plaintiff. At the 
same term defendant moved for a new trial, to be let in to de- 
fend and showed cause; motion denied. Held error, and new 
trial awarded with leave to defendant to answer. 


Error to the district court for Adams county. Tried 
below, before Gasuin, J. ; 


Bowen & Tanner, for plaintiff in error. 
Ash & Scofield, for defendant in error. 


Cons, J. 


This action was commenced in the district court of 


114 SUPREME COURT OF NEBRASKA, 


Clutz v. Carter. 


Adams county, June 8d, 1878, by Jonathan R. Carter, 
_ against B. F. Hyde, and the plaintiff in error, Charles 
Clutz as securities of Ellen Potter, on a replevin bond. 
Plaintiff in error was personally served with process. B. 
F. Hyde was not served. The plaintiff filed his petition 
without verification. 

On the 20th of June 1878, defendant Clutz appeared by 
A. H. Bowen, his attorney, and filed his motion to strike 
said petition from the files for the want of verification. 

June 25th, the court made an order granting leave to 
the plaintiff to verify and refile his said petition within 
five days, and granting leave to the defendant Charles 
Clutz, to plead, answer or demur, within twenty days. 

July ist, 1878, the following order was entered: ‘‘This 
day leave granted said plaintiff to verify and refile his 
petition within ten days, and leave granted said defend- 
ants to answer. within thirty days thereafter.” 

On the 8d day of December, 1878, a motion was filed in 
the following words: ‘‘Comes now the said defendants 
and move the court here to dismiss this said action and 
shows the court the following grounds therefor. That 
said plaintiff has no petition on file as required by a pre- 
vious order of this court. 


James Latrp, 
B. F, Surra, and 
A. H. Bowsn, 
Attorneys for defendants,” 


On the 3d day of December, the said motion was sub- 
mitted to the court. On the following day the said mo- 
tion was overruled and leave granted to the plaintiff to 
file his petition instanter and to the defendant to answer 
within sixty days. And on the same day the petition was 
filed duly verified. 7 

On the S3ist of March, 1879, the following judgment 
was entered in the cause: ‘‘And now on this day this 
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cause coming on to be heard without the intervention of 
a jury, upon the pleadings and evidence the court doth 
find the issues joined in favor of the plaintiff and against 
the defendant Charles Clutz, and that the defendant 
Charles Clutz is indebted to the plaintiff in the sum of 
$340.00. It is therefore considered and adjudged by the 
court here, that the said plaintiff do have and recover of 
and from the said defendant Charles Clutz.the said sum 
of $340.00 and costs of suit,” ete. 

On the 7th day of April, 1879, the said defendant, Charles 
Clutz, by A. H. Bowen, his attorney, filed his motion to 
set aside the default theretofore entered against him 
in said action and to permit him to answer therein, and 
that said defendant have opportunity to defend said 
action, etc. To sustain which motion, he also filed his 
own affidavit, stating inter alia that, upon being served 
with process in said action, he engaged A. H. Bowen, to 
appear for him and defend said action in his behalf; that 
said Bowen did so appear at the June term 1878, and 
upon the motion of the said Bowen the petition in said 
action was stricken from the files with permission to . 
refile within 30 days; that the affiant was informed by 
said Bowen, his attorney, after the expiration of the said 
30 days that said petition had not been refiled and that 
he said affiant need not appear again unless notified by 
him, said Bowen; that he received no notice from said 
Bowen or any other person of the pendency of said action, 
and that he did not know of said action until on the 5th 
of April, inst., when he learned of the rendition of judg- 
ment against him ; that he never employed or authorized 
any attorney to appear for him in said action other 
than said Bowen, and that the appearance of other 
attorneys on his behalf was voluntary on their part, and 
wholly unauthorized by him, and that he had a good and 
complete defense to said action. 

And also the affidavit of A. H. Bowen, that he was 
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engaged by said defendant Clutz to appear for and 
defend him in the said action, that he did so appear at 
the June term of said court, 1878, and upon affiant’s 
motion the petition of plaintiff was stricken from the 
files and permission given to refile within a certain time ; 
that the said petition was not filed within the time so 
‘given, nor until the December term of this court, 1878; 
whereupon other attorneys appeared for defendant Clutz, 
and affiant supposing that his services were no longer 
required took no further steps in the case for said 
defendant Clutz. Affiant further states that he notified 
said Clutz after the expiration of the time given in 
which plaintiff might refile his petition, that said petition 
had not been refiled; that he need not appear until noti- 
fied; that the reason he did not so notify Clutz was that 
other counsel appeared for him in said case at said De. 
cember term, 1878, and that affiant believes that the said 
defendant has a good and complete defense to said action. 

And also the affidavit of James Laird, Esq., in which 
the affiant states “that he is one of the attorneys of the 
firm of Laird & Smith, who appeared for defend- 
ant Clutz, at the December, 1878, term of the court; 
that such appearance was entirely voluntary on his part 
for said firm, having prior to said time done the legal 
business of the said defendant Clutz, and that said 
appearance was not made by any authority of said Clutz, 
either directly or indirectly to affiant’s knowledge.”’ 

Defendant’s motion was overruled by the court, 

From an examination of the case as above set out it 
seems quite clear that the plaintiff in error, for no appar- 
ent fault of his own, has been deprived of an opportunity 
to make his defense in said cause. /It is the spirit and 
policy of the law to give every party an opportunity to 
prosecute or defend his case in court,Jand courts will 
never deny such right except for the fault or gross laches 
of such party or his authorized attorney. \ 
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The application to set aside the default and judgment 
and let the defendant Clutz in to defend was timely 
made, and the showing sufficient, and should have been 
allowed. © 

The judgment of the district court is therefore reversed, 
the default of plaintiff in error set aside, and the 
cause remanded with directions to allow the defendant 
Clutz a reasonable time in which to answer and for 
further proceedings according to law, 

ReversEp AND REMANDED, 


L. M. Green, anp C. C. Brown, ASSIGNEE, APPELLANTS, V. 
Wri L. Gross, APPELLEE, 


1, Assignment for Creditors: ATTACHMENT. B., a resident of 
IWinois, made an assignment of all his property, including 
lands in this state, for the benefit of creditors. Held, that a resi- 
dent of that state claiming the benefit of the assignment could 
not maintain an attachment levied after the assignment of the 


lands in this state. 
2, Deed: EXECYTTION IN. ANOTHER STATE. A_ deed of 


lands in this state, made in another state, must be executed ac- 
cording to the laws of such state, and if no witness to the deed 
is required by the laws of such state the deed is effectual to pass 
title without being so attested. 

CERTIFICATE OF ACKNOWLEDGMENT. When a deed is 
made in another state the certificate of acknowledgment of a 
notary public thereto, duly attested by his official seal, entitles 
such deed to be recorded without further authentication. 


3. 


Aprreat from Nemaha county. Tried below before 
Pounn, J. The opinion states the case. 


J. I. Mitchell and S, A. Osborn, for appellants. 


1. The attachment can only operate upon the rights of 
Bunn existing when it was made. The purpose of an at- 
tachment is simply to secure to the creditor the property 
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which the debtor had at the time it was made so that it 
may be sold to satisfy the debt after judgment is 
obtained. If Bunn had no right to or interest in the 
land at the time, then Gross acquired none by his attach- 
ment. Whatever right Brown had as assignee was 
unchanged and unaffected bythe attachment. Drake on - 
Attachment, Secs. 219, 220,227, 228. Bigelow v. Wilson, 
1 Pick., 485. Blake v. Shaw, T Mass., 505. Starr v. 
Moore, 8 McLean, 854. Tiernan v. Murrah, 1 Robinson 
La., 448. Stowell v. Jewett, 9 Ohio, 181, and cases cited. 

2. No witness to deed is required by the law of Illinois, 
and the deed in controversy having been made in that 
state, is good and valid here. Gen. Stat., Chap. 61. 
Hoadley v. Stevens, 4 Neb., 431. 


Edwin F. Warren, for appellee. 


1. The petition alleges that before the levying of the 
attachment the real estate was the property of Brown, 
that in August, 1879, and before the commencement of 
this action Brown *‘sold and conveyed the said lands to 
the plaintiff L. M. Green, and executed and delivered to 
him a good and snfficient warranty deed therefor.” That 
being so, Brown at the commencement of this action 
had no interest whatever in said lands, nor any interest 
in said suit, unless the giving of a “good and sufficient 
warranty deed” would give him a cause of action to 
restrain a sale that might cause a breach of his coven- 
ants, but when said deed was introduced in evidence it 
turned out to be a quit claim, with no covenants. Its 
introduction proved Brown out of court. As to Green, he 
had a complete and adequate remedy at law. His alleged 
title through Brown was of record; Gross levied his at- 
tachment subject to it, whatever it was, and his proceed- 
ings would not create even a cloud upon the title of 
Green, unless Bunn had an interest in said lands ait the 
date of the levy, and the petition expressly declares that 
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Bunn then had no interest. Gross was entitled to a jury 
trial upon the question of his right of possession under 
the forthcoming sheriff's deed. 

2. Title to realty can be acquired and passed only 
according to lex rei site. Story Conflict of Laws, Sec. 
424, note 8. Lies v. DeDiablar, 12 Cal., 327. Lucas v. 
Tucker, 17 Ind., 41. Insurance Company v. Bank, 68 Il., 
348. Sutton v. Stone, 4 Neb., 319. Irwin v. Welch, 10 
Neb., 479. Roode v. The State, 5 Neb,, 174, 

8. The assignment being void, the deed from Bunn to 
Brown, being ancillary thereto and wholly without con- 
sideration, was also void. Osbérn v. Adams, 18 Pick., 
945. Gardner v Bank, 95 Mle, 298, 


Maxwetu, Cu., J. 


This is an action to quiet title. Judgment was ren- 
dered in the court below in favor of the defendant and 
the action dismissed. The plaintiffs appeal to this court. 

It appears from the record that about the 1st of Jan- 
uary, 1878, one Jacob Bunn, a resident of Springfield, 
Illinois, being largely indebted, made a voluntary as- 
signment of all his property to C. C. Brown for the bene- 
fit of all his creditors; that the assignment was made 
under the statute of Illinois, and was filed for record in 
the office of the recorder of deeds, of Sangamon county, 
in that state, on the 2d of January, 1878, and a certified 
copy thereof, together with a schedule of the real and 
personal estate of said Bunn, including the lands in con- 
troversy, was filed in the office of the county clerk of said 
county, on the 7th day of thatmonth. On the 5th of Jan- 
uary, 1878, Bunn and wife executed and delivered to 
Brown a deed of conveyance of “all the real estate 
owned by the parties of the first part, situated in the 
county of Nemaha, in the state of Nebraska,” This 
deed was objected to on the trial “as incompetent and 
immaterial; that it is not witnessed as required by the 
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laws of Nebraska; that it has no certificate of any 
officer that it is executed in accordance with the laws of 
any other state; that it is indefinite, describing no 
property; and that under the pleadings in the case it is 
admitted to be a voluntary conveyance.” The objections 
were overruled and the deed read in evidence, 

The certificate of acknowledgment is as follows: 

State or In.inors, | ss 
County oF Saneamon. f°” 


* 


( Mare I, Samuel Bennett, a notary public in said 

re county, do hefeby certify that Jacob Bunn 
*_-~—+# and Elizabeth J, Bunn, his wife, who are per- 
sonally known to me to be the same persons whose names 
are subscribed in the foregoing instrument appeared before 
me this day in person, and each severally acknowledged 
that they signed and delivered said instrumené as their 
free and voluntary act, for the uses and purposes herein - 
set forth, including the release of the right of homestead 
and dower. 

Given under my hand and notarial seal this first day of - 
January, A. D. 1878. 
Samvet Bennett, Notary Public. 


There is no witness to the deed. It was recorded in 
Nemaha county, on the 9th day of January, 1878. 

On the first day of February, 1878, the defendant, a 
resident of Springfield, Illinois, commenced an action 
against Jacob Bunn in the district court of Nemaha 
county and attached all of sections 84 and 35, in town- 
ship 6, north, range 12, east, in said action, as the prop- 
erty of Jacob Bunn, and since that time has recovered 
judgment against Bunn in said action and the court has 
made an order for the sale of said attached property. 

On the 11th day of April, 1878, the defendant filed his 
claim against Bunn for $1,726.58 in the county court of 
Sangamon county, asking for pro rata distribution in the 
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estate of said Bunn, but stating in his affidavit attached 
to said claim that he had attached the property in con- 
troversy and claiming whatever benefits might be derived 
therefrom. 

On the 80th day of August, 1879, Brown sold and con- 
veyed the lands heretofore described in Nemaha county 
to L. M. Green, for the sum of $1,800.00. Green is in 
possession and brings this action to quiet the title and 
enjoin a sale under the order of sale under the attach- 
ment. No question is made as to the validity of the as- 
signment and the only question necessary to be consid- 
ered is whether or not Bunn, afterethe execution of the 
assignment and deed for the lands in controversy, and 
recording said deed in Nemaha county, had any attach- 
able interest in the lands heretofore described. 

Without determining whether an assignment made in 
Illinois is binding upon and can affect creditors residing 
in this state, so as to prevent the property assigned from 
being taken on attachment, as that question is not before 
the court, there can be no question as to its binding effect 
upon citizens of Illinois. That is, an assignment for the 
benefit of creditors made in conformity to the laws of the 
state, which is not attacked for fraud or other cause, is 
so far conclusive upon creditors residing in that state 
that the property assigned is not afterwards subject to 
attachment. In the case at bar the assignment was duly 
made and the assignee at once accepted the trust and 
conimenced to discharge his duties as assignee. The de- 
fendant, a resident of the same town and state with the 
debtor, and with full notice of the assignment, a month 
afterwards commences the action by attachment in this 
state, and afterwards files his claim against the estate of 
Bunn, thus recognizing and claiming all the benefits to be 
derived from the assignment. Even if the assignment 
was voidablé he would seem to be precluded upon equit- 
able grounds from asserting the lien of his attachment 
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thus obtained after the assignment, to the exclusion of 
other creditors. 

The principal ground upon which it is claimed that the 
title to the property in controversy did not pass to the 
assignee is that no copy of the assignment was filed in 
Nemaha county, and that the deed of conveyance from 
Bunn and wife to the assignee was not witnessed or prop- 
erly certified. 

Sec. 1 Chap. 78, Comp. Stat., provides that: ‘Deeds of 
real estate or of any interest therein in this state, except 
leases for one year or less time, must be signed by the 
grantor, being of lawful age, in the presence of at least one 
competent witness, who shall subscribe his name as a 
witness thereto and be acknowledged, proved and recorded 
as directed in this chapter.” 

Sec. 2 provides that: “The grantor must acknowledge 
the instrument to be his voluntary act and deed.” 

Sec. 3 provides that: “The acknowledgment must be 
made or proved, if in this state, before a judge or clerk 
of any court, or some justice of the peace, or notary pub- 
lic therein; but no officer can take such acknowledg- 
ment or proof out of his territorial jurisdiction.” 

Sec. 4 provides that: “If acknowledged or proved in any 
other state or territory, or district of the United States, 
it must be done according to the laws of such state, terri- 
tory or district, or before a commissioner appointed by 
the governor of this state for that purpose.” 

Sec. 5 provides that: “In all cases provided for in sec- 
tion four of this chapter, (if such acknowledgment or 
proof is taken before a commissioner appointed by the - 
governor of this state for that purpose, notary public of 
other officer using an official seal) the instrument thus 
acknowledged or proved, shall be entitled to be recorded 
without further authentication; Provided, that in all 
other cases, the deed or other instrument shall have 
attached thereto a certificate of the clerk of a court of 
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record, or other proper certifying officer of the county, 
district or state, within which the acknowledgment or 
proof was taken, under the seal of his office, showing the 
person whose name is subscribed to the certificate of 
acknowledgment was at the date thereof such officer as he 
is therein represented to be ; that he is well acquainted with 
the handwriting of such officer; that he believes the sig- 
nature of ‘such officer to be genuine, and that the deed or 
other instrument is executed and acknowledged according 
to the laws of such state, district or territory.” 

A deed executed in this state must be signed by the 
grantor in the presence of at least one competent witness, 
who shall subscribe his name thereto as a witness, and 
the grantor must acknowledge the instrument to be his 
voluntary act and deed before some officer designated by 
the statute. 

At common law, and in the absence of a statute to the 
contrary, a deed for lands in this state executed without | 
the state must be executed in the same manner as a deed 
made in this state. But our statute has changed the rule 
of the common Jaw and requires a deed executed in “any 
other state, territory, or district of the United States to 
be acknowledged or proved according to the laws of such 
state, territory or district, before any officer authorized 
by the laws of such state, territory or district to take 
such acknowledgment.” Hoadley v. Stevens, 4 Neb., 
481. 

If no witness is required to a deed in that state, none 
will be required to a deed executed there for the convey- 
ance of lands in this state. The reason is, the statute 
prescribes the mode of conveyance, and that a deed valid 
where made shall be effectual to pass the title to land in 
this state. In the absence of statutory provisions to the 
contrary a deed duly signed and delivered, but not 
acknowledged,would as against the grantor and those 
‘claiming under him convey whatever interest of the 
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grantor it purported to convey. Simpson v. Mundee, 3 
Kas., 172, Harrison v. McWhirter, decided at this term, 
In the case at bar it is clearly shown by the testimony 
that no witness is required in Illinois to attest the signa- 
ture of the grantor. The deed is not objectionable 
therefore on that ground. 

The fifth section of the act provides that if the officer 
taking the acknowledgment uses an official seal, the in- 
strument thus acknowledged or proved, shall be entitled 
to be recorded without further authentication. Courts 
take judicial notice of the seal of a notary public, and it 
proves itself prima facie by its appearance upon the cer- 
tificate. Nichols v. Webb, 8 Wheat., 326. Townsley v. 
Sumrall, 2 Pet., 170. Dickens v. Beal, 10 Pet., 582. 
Mullen v. Morris, 2 Barr., 86. Nelson v. Fotterall, 7 
Leigh., 180. Carter v. Burley, 9 N. H., 558. Bryden v. 
Taylor, 2 Har. & J., 399. The acknowledgment in this 
case was taken before anotary public, and by the express 
terms of the statute no further authentication was neces- 
sary to entitle the deed to be recorded, the presumption 
of the law being that it was executed according to the laws 
of the state where it was made. The deed was therefore 
properly signed and acknowledged, and conveyed all the 
title of the grantor to the premises in question. And the 
plaintiff Green being in possession of the premises is 
entitled to maintain the action and to relief. The price 
paid by him for the lands in controversy seems greatly 
inadequate. But the character of the title or amount of 
incumbrance thereon does not appear in the record, And 
if the price is wholly inadequate the remedy is to have 
the sale set aside or, in case of collusion, proceed against 
the assignee. The judgment of the district court is 
reversed and the cause remanded to the district court 
with directions to render judgment in conformity to this 
opinion. 

REVERSED AND REMANDED. 
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H. J. Smiru, APPELLANT, V. JURGEN JANSEN AND MARGARET 
JANSEN, APPELLEES. 

Promissory Notes: BONA FIDE PUKCHASE. S.,a resident of New 
York, purchased before maturity five negotiable promissory 
notes, each for the sum of $20.00, secured by inortgage on real 
estate, for $30.00 Held, That a judgment that he was not a bona 
fide purchaser, would not be reversed. 


AppraLt from Johnson county. ‘Tried below before 
Weaver, J. The facts appear in the opinion. 


Pinero & Selby and B. I’. Perkins, for appellant. 


1. The district court erred in dismissing the case. 
Wortendyke v. Meehan, 9 Neb,, 221. Savings Bank ‘v, 
Scott, 10 Neb., 88. 

2. Possession of a negotiable instrument is prima facie 
evidence that the holder is the proper owner and lawful 
possessor of the same, and the burden of proof is on the 
opposite party to show the contrary. Collins v. Gilbert, 
4 Otto, 758. Brown v. Spofford, 5 Otto, 474. 


Davidson & Easterday and T. Appleget d Son, for ap- 
pellees, cited 3 Kent’s Com., 80. Edwards on Promissory 
Notes, 872. Smith v. Strong, 2 Hill, 246. Chitty on Bills, 
278. Kendall v. Robertson, 12 Cush., 159. Bacon v. Lee 
& Gray, 4 Clarke, 490. A promissory note, though se- 
cured by mortgage, is still commercial paper assignable 
at law, and when the remedy is sought upon that, all the 
rights incident to commercial paper will be enforced in 
the courts of law; but when resort is had to a court of 
equity to foreclose the mortgage, the court will let in any 
defense which would have been good.against the mort- 
gage in the hands of the mortgagee himself, and this 
regardless of the fact that the assignee may have pur- 
chased the notes in good faith before maturity. Olds v, 
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Cummings, 81 Tll., 188, 192. Johnson v. Carpenter, T 
Minn., 176, 182, 188. Nichols v. Lee, 10 Mich., 526, 528. 


MaxwELu, Cu., J. 


In January, 1876, the defendants applied to one B. F. 
Perkins, agent of P. D. Cheney and others, for a loan of 
$200.00. A loan for the above amount was obtained on 
five years time, the interest thereon to be 20 per cent. per 
annum, the defendants paying Perkins $150 out of the 
$200.00 for his services in effecting the loan. Eleven 
notes, one for $200.00, and ten for $20.00 each appear to 
have been taken, but the note for $200.00 and five of the 
interest notes appear to have been paid, at least are not 
directly involved in this case. Five of the interest notes 
‘amounting to $100.00, were secured by a separate mort- 
gage, and on the 3rd of January, 1877, were transferred 
to the plaintiff. He claims to have purchased the same 
for $30.00, and to be a bona fide purchaser. The court 
below found that he was not a bona fide purchaser and 
dismissed the action. He appeals to this court. 

The only question presented by the record is whether 
or not he is a bona fide purchaser. The rights of a 
holder of negotiable paper purchased before due are to be 
determined by the simple test of honesty and good faith 
on his part in making the purchase. In determining 
whether the purchaser has acted in good faith or not 
the amount of the consideration may become a material 
inquiry. 

In Dewitt v. Perkins, 22 Wis., 474, it was held that pur- 
chasing a note of $300.00 for $5.00 against a solvent 
maker was very strong if not conclusive evidence of bad 
faith. And alike decision was rendered in Hunt v. San- 
ford, 6 Yerg., 387, where a note for $333.33 was pur- 
chased for $125.00, and in Gould v. Stevens, 48 Vt., 125, 
where a note for $300.00 was purchased for $50.00. In 
some of the cases it is said that the consideration must 
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be full and fair as well as valuable. Goldsmid v. Lewia 
Co. Bank, 12 Barb., 410. Hall v. Wilson, 16 Id., 548. 

In the case at bar, notes for $100.00 secured by mort- 
gage upon real estate, and presumably worth their face 
less the interest, were purchased for $30.00, one of the 
notes being then due in a few days. Was this not suffi- 
cient to put the plaintiff upon inquiry as to the inception 
of the notes? Suppose the notes had been stolen and 
transferred tothe plaintiff, would not the fact that he had 
purchased them for less than one-third of their face 
value have been sufficient to put him upon inquiry as to 
the title he acquired? Courts have gone quite far 
enough when they protect purchasers in good faith. 

In Miller v, Race, 1 Burr, 452, the action being for a 
bank bill that was stolen, Lord Mansfield said: “ Here an 
innkeeper took it bona fide in his business, from a person 
who made the appearance of a gentleman. Here is no 
pretense or suspicion of collusion with the robber, for 
this matter was strictly inquired into at the trial, and it 
is so stated in the case.” “ Indeed, if there had been 
any collusion, or any circumstance of unfair dealing, 
the case had been otherwise. If it had been a note for 
£1,000 it might have been suspicious; but this was a 
small note for £21 10s. only, and money given in ex- 
change for it.” The same principles were afterward 
applied by the same judge to negotiable paper, and 
Miller v. Race may be regarded as the leading authority 
upon this branch of the law. 

Again the holder must have taken thes paper in the 
usual course of trade in order to be protected, which does 
not appear to have been the case with the plaintiff. 

We have carefully read the entire testimony, and in 
our opinion it clearly sustains the finding of the court 
below, The judgment is therefore affirmed. 

JUDGMENT AFFIRMED. 
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Repecca Ruea, PLAINTIFF IN ERROR, V. CHarLEs W. 
Reynotps anD Emma KE. Reynoups, DEFENDANT IN 
ERROR. ‘ 


1. Pleadings: JUDGMENT. Rhea commenced an action against 
R. and wife to recover ajudgment against R., upon a promissory 
note and to enforce a vendors lien upon lands conveyed to the 
wife of R. The answer admitted the execution and delivery of 
the note, but denied the existence of the lien. The court found 
no lien existed and dismissed the action. Held, that Rhea 

- was entitled upon the pleadings to judgment against R. for the 
amount of the note. 

2 : ———. Where all the relief prayed for cannot be 
granted, it is the duty of the court to grant such relief as the 
established facts will warrant, whether it be legal or equitable, 

3. Conveyancs3: LIEN FOR UNPAID PURCHASE MONEY. A grantor 
who conveys land by an absolute deed has no lien for such por- 
tion of the purchase money as remains unpaid, But such jiens 
may be created by contract, and will exist where the grantor 
has only made a bond for a deed, or a contract to convey. 


Error to the district court for Butler county. Tried 
below before Posr, J. The opinion states the case. 


Walter J. Lamb and Samuel J. Futile, for plaintiff in 
error. 


1. Having received a deed to the land from the plain- 
tiff in error, the defendants are estopped to assert that 
she had no.title to convey in order to defeat a recovery 
on said note given for the purchase price of said lands. 
Findley v. Horner, 9 Neb., 587. Walker v. Sedgwick, 8 
Cal., 398. Bigelow on Estoppel, Ist. ed. 414, 415. 

2. The court should have given plaintiff judgment on 
the note. McNeadyv. Hyde, 47 Cal., 481. Davis v. Lam- 
bertscn, 56 Barb., 480. Hudson v. Caryl, 44 N. Y., 553. 
Parker v. Laney, 58 N.Y., 469. Stephens v Magor, 25 
Wis., 583. Wells Res Adjudicata, sec. 455. Blackinton 
v. Blackinton, 118 Mass., 231. And in addition thereto 
a decree that such judgment constituted a lien on the 
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lands in- question for the unpaid purchase money there- 
for. It is a rule of almost universal application in this 
country and England, that the vendor of real estate has 
an equitable lien upon the estate sold for the unpaid 
purchase money as between him and the vendee, or 
those deriving title through such vendee with notice, 
in all cases, unless there is an express or an implied 
agreement to waive such lien. Dosey v. Hall,7 Neb., 
460. Fishv. Howland, 1 Paige Ch., 26. Baum v. Grigsby, 
21 Cal., 176. Walson v. Lyon, 51 Ill,, 168. McDole v. 
Purdy, 23 Towa, 278. 2 Story’s Equity, sec. 1,226, and 
authorities cited. Smith v. Rowland, 18 Kan., 245, 


M. H. Sessions, for defendants in error. 


1. There is no proof in the case showing the insolvency 
of Charles W. Reynolds, the maker of the note. For all 
that appears, the presumption is that the plaintiff could 
at any time have collected the note from the maker. Un- 
der the facts as they exist in this case, the plaintiff 
should be compelled to exhaust her remedy upon her note 
before she could resort to the equitable relief here in- 
voked. At least, she should be required to prove the in- 
solvency of the maker in this action, as a condition pre- 
cedent to granting the relief asked for. Scott v. Craw- 
ford, 12Ind., 411. Eyler v. Crabbs, 2 Md., 187. Pratt v. 
Van Wyck, 6 Gill & Johnson, 495. Richardson v. Stellin- 
ger, 12 Gill & Johnson, 477. Garson v. Greene, 1 John 
Ch., 308. Bottuf v. Conner, 1 Blackf., 288. Roper v. 
McCook, 7 Ala., 318. 

2. There is no such thing as a vendor’s lien in this 
state upon an absolute conveyance of real estate by deed, 
for such portion of the purchase money as may remain 
unpaid. Edminister v. Higgins, 6 Neb., 265. Kauffitt v. 
Bower, 7 Sergt & Rawle, 64. Heister v. Greene, 48 Penn. 
State, 96. Philbrook v. Delano, 29 Maine, 410. If the 
doctrine was in force, still the plaintiff would not be en- 
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titled to the lien, having waived it. Richards v. Leaming, 
27 Til., 482. Gilman v. Brown, 1 Mason, 216. Hare v. 
Van Deusen, 82 Barb., 98. Selby v. Stanley, 4 Minn., 75. 
Parker v. Sewell, 24 Texas, 241. Cowl v, Varnum, 87 Ill, 
181. Williams v. Reas, 26 Wis., 540. Griffin v. Blanchar, 
17 Cal., 71. Williams v. Roberts, 5 Ohio, 85. Boynton 
v. Champlin, 42 Ill, 57. 


Maxwen, Ca. J, 


In the year 1879 Charles W. Reynolds made and deliv- 
ered to the plaintiff a promissory note, of which the 
following is a copy: 


“ Lincoty, Nesrasxa, October 14, 1879. 
January 1st after date for value received, I promise to 
pay to the order of Rebecca A. Rhea, four hundred dol- 
lars, at State National Bank, with interest at ten per 
cent. per annum from maturity until paid, together with 
a sum equal to ten per, cent. of said amount as attorneys 
fee if action is brought on this note, or on the mortgage 
given to secure the same, or if the same is not paid when 

due. Cuartes W. Reynows.” 


It appears from the record that, prior to the time the 
note was given, the plaintiff had commenced an action 
of ejectment against the defendants to recover the pos- 
session of certain real estate in Butler county, and that 
the note in question and $75.00 in cash were given to 
compromise that suit, the plaintiff executing a quit 
claim deed for the premises in controversy to Emma E. 
Reynolds, the wife of the maker of the note. The prayer 
of the petition is for a personal judgment for $400.00, 
interest, and attorneys fees against Reynolds, and to 
enforce a vendors lien upon the premises conveyed. 
Judgment was rendered in the district court in favor of 
the defendants and dismissing the action. The plaintiff 
brings the cause into this court by petition in error. 
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The judgment of the court below is as follows: “In 
consideration whereof the court on this 10th day of 
February, 1881, being the 8rd day of the January term, 
1881, does find upon the issues joined in favor of the 
defendants. The court further finds that the plaintiff 
is not entitled to a vendors lien as prayed. Plaintiff now 
moves for a personal judgment against Chas. W. 
Reynolds upon the pleadings, which motion the court 
overrules. Whereupon it is considered and adjudged 
that the defendants go hence without day, and that the 
plaintiff take nothing by her writ,” 

The petition sets forth the making and delivery of the 
note by Chas. W, Reynolds, that the plaintiff is the 
owner thereof, that it is now due and payable, and that 
no part of the same has been paid. The answer of the 
defendants states: “That on or about the 14th day of 
October, 1879, and while said suit was pending for trial 
in said court, the defendant, Chas. W. Reynolds, met the 
plaintiff in the city of Lincoln, and said suit was then 
and there compromised, and settled upon the following 
terms and condition, to-wit: The plaintiff agreeing 
that if the said Chas. W. Reynolds would pay 
her seventy-five dollars in money, and give his note for 
$400.00, payable on the 1st day of January, 1880, then in 
consideration of the same she would give a quit claim 
deed to the defendant, Emma EH. Reynolds, of all her 
pretended claim, right, title or interest in and to said 
land and real estate, and that she would not ask or claim 
any other or further security for the payment of said 
four hundred dollars than the individual note of the said 
Chas. W. Reynolds. And thereupon the said parties did 
settle said suit, and the said Chas, W. Reynolds did pay 
to the said plaintiff the sum of $75.00, and the said 
Charles W. Reynolds did then and there execute and 
deliver to this plaintiff his promissory note for four 
hundred dollars, being the same note referred to in plain- 
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tiff’s petition. In consideration whereof the said plain- 
tiff did then and there execute a quit claim deed to the 
said premises to said defendant, Emma E. Reynolds, 
and deliver the same, being the same referred to by 
plaintiff in her petition as the one she made and. 
executed, and did then and there in consideration of the 
foregoing agree to waive, and did waive all liens upon 
said lands and real estate so conveyed, of every nature 
and kind whatsoever for the security of said note,” etc. 

Upon an answer like this, which admits the execution 
and delivery of the note, and every fact which would 
entitle the plaintiff to recover a judgment against 
Reynolds for the amount of the note, it is contended on 
behalf of the defendants that there can be no recovery, 
because there is but one count or cause of action stated 
in the petition, the object of which is to enforce a ven- 
dors lien, It is true one of the main objects of the peti- 
tion is to enforce a vendors lien; but this is not the only 
one. Under the code all that is necessary is to state the 
facts in a petition, and if the plaintiff is entitled to any 
of the relief prayed for, that will be granted, although it 
may not include all, or indeed any considerable portion 
of the relief sought. Johnson v. Phifer, 6 Neb., 401. 
Roberts v. Swearingen, 8 Id., 368. The very object of the 
code is to abolish the technical rules that prevailed prev- 
ious to its existence, by which the rights of parties were 
frequently sacrificed. Under the code there is but one 
form of action, and that consists of a statement of the 
facts constituting the cause of action. All distinctions 
between actions at law and suits in equity are abolished 
except such as inhere in the nature of the case. And it 
is the duty of the court to endeavor to protect and enforce 
the rights of the parties and permit no mere technicality 
to defeat them. The plaintiff was entitled, under the 
pleadings, to a judgment against Charles W. Reynolds 
for the amount of the note, interest and costs. 
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The quit claim deed from the plaintiff to Emma E. 
Reynolds was not introduced in evidence, and we are 
therefore unable to determine its effect. We adhere to 
our decision in Edminster v. Higgins, 6 Neb., 265, that a 
vendor of real estate, upon an actual conveyance thereof 
by deed, has no lien upon the land so conveyed for such 
portion of the purchase money as remains unpaid. The 
reason is, the grantor has parted absolutely with all 
claims and demands upon the land, and cannot be 
allowed to enforce special demands against it not arising 
by contract or operation of law. Bui a vendors lien may 
be created by the contract of the parties at the time of 
the sale and conveyance of the land, and will exist where 
the purchase money or a part thereof remains unpaid, if 
the vendor has only executed a bond or contract to con- 
vey. Stevens v. Chadwick, 10 Kas., 406. Smith v. Row- 
land, 13 Id., 245. But as the deed is not before us we are 
unable to determine its character. The judgment of the 
district court is reversed and the cause remanded for 
further proceedings. ‘ 

REVERSED AND REMANDED, 


Amos Peck, PLAINTIFF IN ERROR, V. W. H. TRUMBULL, 
DEFENDANT IN ERROR. 


1, Contracts: acTIon. One T, raised a crop of wheat on shares 
on the land of P., the contract being that P. was to have one-half 
of the wheat and pay one-half of the threshing. T. procured the 
threshing to be done, paid one-half of the same and gave his 
note for the remainder, which was paid before the trial. Before 
the note was paid T. brought suit against P. for one-half of the 
threshing. Held, That as T. was liable for the threshing he could 
maintain the action. 

¥. Counter-claim. An answer setting up » counter-claim must 
state facts, not mere conclusions of law, 


< 
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Error to the district court for Lancaster county. Tried 
below before Pounp, J. The facts appear in the opinion. 


J. H. Foxworthy, for plaintiff in error, 
A. C, Ricketts, for defendant in error. 
MaxweE.u, Cu. J. 


In the year 1877, the plaintiff and defendant entered 
into a contract, whereby Trumbull was to raise a crop of 
wheat in the year 1878, on certain lands of the plaintiff, 
the conditions of the contract being that Peck was to 
furnish the land and seed wheat and a man and team to 
assist in threshing. The wheat was raised as agreed 
upon, and to this point the parties agree, but Trumbull 
contends that Peck was also to pay one-half of the cost 
of threshing. This is denied by Peck and is the question 
in dispute. Judgment was rendered in favor of Trum- 
bull, who was plaintiff in the court below. Peck, the de- 
fendant there, brings the cause into this court by petition 
in error. , 

The testimony is conflicting, but in our opinion there 
is a clear preponderance sustaining the verdict of the 

jury. 

' The court instructed the jury that: “If you find from 
the evidence that by the terms of the contract made be- 
tween the plaintiff and defendant, the defendant was to 
pay one-half of the cost of threshing the wheat raised 
by the plaintiff on defendant’s land, and if you further 
find that plaintiff procured the threshing to be done, and 
before the commencement of this action paid his share 
of the threshing bill and gave his note to the thresher 
for the share the defendant was to pay and has since 
paid said note, then plaintiff is entitled to recover one- 
half of the cost of said threshing.” This instruction was 
excepted to and the giving of the same is now assigned 
for error, 
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The instruction was applicable to the testimony and is 
not erroneous. Trumbull had employed the threshers 
and was liable to them for the threshing. There was no 
privity of contract between Peck and the threshers, and 
_the only question to be determined is, whether Peck is 
‘liable to Trumbull for one-half of the cost of the thresh- 
ing. The entire debt was not paid at the time the action 
was commenced, but a note had been given by Trumbull 
which has since been paid. This is not an action for 
money paid by Trumbull for the use of Peck, but upon a 
breach of the contract. Ifthe jury believed from the evi- 
dence that the contract was as stated by Trumbull, and 
that he incurred the debt for the threshing, one-half of 
which Peck was to pay, he can maintain the action even 
without payment of the debt. And this is the only issue 
presented by the pleadings. But having given his note 
for the same and afterwards paid it, Peck has no cause of 
complaint because the money was not paid at once. 
There was no error therefore in giving the instruction. 
The instructions asked on behalf of Peck were not ap- 
plicable to the testimony and were properly refused, A 
counter-claim of $50.00 is set up by Peck because the 
land was not properly cultivated, the allegations of the 
answer on that point being that the land ‘would have 
produced with proper cultivation and management at 
least twenty-five bushels of wheat per acre, amounting to 
five hundred bushels, but that plaintiff did not cultivate 
said land in a proper workmanlike and farmlike manner, 
but on the contrary cultivated the same in such a care- 
less, negligent and reckless manner, that instead of pro- 
ducing five hundred bushels it produced three hundred 
and sixty-four bushels of wheat,” etc, In what respect 
Trumbull failed to properly cultivate the land we are not 
informed. An answer of this kind should show in what 
the failure consists, whether in ploughing, sowing, har- 
vesting or threshing, but there is no statement of facts 
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that would entitle Peck to recover. A counter-claim is 
in the nature of a cross action, and the answer in such 
case must show a liability on the part of the plaintiff. 
Bliss on Code Pleading, sec. 867. And if it fails to do so 
it, like a defective petition, will be unavailing. But if we 
treat the answer as stating a cause of action, still the 
proof fails to sustain it. The crop of wheat is shown to 
have exceeded eighteen bushels per acre and to have 
been above the average and the cultivation good, and 
whether different cultivation would have produced a 
greater yield must be left to conjecture and is too uncer- 
tain on which to predicate a claim for damages. There 
is no error in the record and the judgment of the court 
below is affirmed. 


JUDGMENT AFFIRMED. 


Joun O’LEARY, PLAINTIFF IN ERROR, Vv. Henry Isxey, DE- 
FENDANT IN ERROR. 


1, Trial of Appeals in District Court. When an appeal is taken 
from the county court to the district court, the case is to be tried 
in the appellate court upon the issues that were presented in the 
court from which the appeal is taken. 

2, Error: CONFLICTING TESTIMONY. Where there is a direct 
conflict in the testimony, and the only question presented is the 
credibility of witnesses, the verdict will not be disturbed. 


Error to the district court for Sarpy county. Tried 
below before Savaces, J. 


A. M. Robbins, for plaintiff in error. 
John Q. Goss, for defendant in error. 
Maxwe, Cu., J. 


This action was commenced in the county court of 
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Sarpy county, and judgment rendered in favor of the 
plaintiff for $499.83 and costs. The defendant appealed 
to the district court, where judgment was rendered in his 
favor for seventy-one cents. A motion for a new trial 
was overruled and judgment rendered on the verdict. 
The cause is brought into this court by petition in 
error. 

The action is based upon certain promissory notes 
given by the defendant to the plaintiff. The answer of 
the defendant in the county court was that he had paid 
the notes in full. In the district court he pleaded pay- 
ment and also a set-off for the sum of $542.00, the date 
of the items running from 1878 to 1877. No motion was 
made to strike the alleged set-off out of the answer, and 
the case was tried upon the issue thus made. Had 
a motion been made to strike the set-off out of the answer, 
it should have been sustained. Cases are to be tried on 
the same issue in the appellate court as in the court of 
original jurisdiction, with the exception that matter aris- 
ing after the trial, such as payment, compromise, 
release, etc., may be pleaded as a defense to the action. 
But a set-off, arising before the commencement of the 
action, to be available in the appellate court, must have 
been presented to the court below for its adjudication. 
The reason is, an appeal, when a bond is given as in this 
case, has the effect to vacate the judgment of the court 
below, and presents the sameissue to the appellate court, 
for its determination as was presented in the court 
below. If new issues can be raised in the appellate court 
it is not a trial of the same cause,—not in fact an appeal. 
An appeal brings up the case presented in the court 
below for a new trial, and the issues cannot be changed 
in the appellate court, except by consent, or in the man- 
ner above suggested. Cases are to be tried on their 
merits, then if either party is dissatisfied with the judg- 
ment he may appeal. But if he fail to make his 
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defense and allow judgment to be taken against him by 
default, and fail to have the default set aside, and make 
his defense in an action tried before a justice of the 
peace or in the county court, he thereby waives his 
right to appeal. Clendenning v. Crawford, 7 Neb., 474. 
But this objection is waived if a party proceed to trial 
without objection upon the issue as made by the plead- 
ings, and as there is no objection on this ground it cannot 
be considered. : 

The questions involved in this case are questions 
of fact, and to a great extent depend upon the degree of 
credit to be given to the witnesses. The testimony of 
the plaintiff is directly at variance with that of the 
defendant, and it is evident that the testimony of both of 
them cannot be true. This being the case, their credibil- 
ity was properly submitted to the jury, and we see no 
cause to disturb the verdict. Whether or not the defend- 
ant is entitled to recover costs under section 102 of the 
code upon his set-off, is not raised by the record, and 
in any event the remedy is by motion to retax. The 
judgment of the district court is affirmed. 

JUDGMENT AFFIRMED, 


Epwarp P. Wiucox, PLAINTIFF IN ERROR, v. SOLOMON 
DraPer, DEFENDANT IN ERROR, 


Guaranty. A direct promise of guaranty requires no notice of 
acceptance. 


Error to the district court for Knox county. Tried 
below, before Barnes, J. The facts appear in the 
opinion, 


Nelson J. Cramer and R. LE. W. Spargus, for plaintiff 
in error, cited Revised Codes of Dakota, (Civil Code) 
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§§ 1654, 1659, 1688, 1895. Smith v. Dann, 6 Hill, (N, 
Y.) 548. Union Bank v. Custer Executors, 83 New York, 
203. Douglass v. Howland, 24 Wendell, 35. Whitney v. 
Groot, 24 Id., 82. Allen v, Rightmere, 20 Johns, 365. 
Horsen v. Pike, 16 Ind., 140. MeNaughton v. Conklin, 9 
Wis., 9. 1 Parsons on Contracts, 478, (note i). Id., 14, 
(note e). Parsons Mercantile Law, 67. 


Solomon Draper, pro se. 


1. The petition should have contained an itemized 
statement or copy of bill of goods furnished Eldridge. 
Maxwell’s Pleading and Practice, pp, 175-6. 

2. The petition should have contained a general aver- 
-ment of notice of acceptance of the guaranty. See Cen- 
trat Savings Bank v. Shrine, 48 Mo., 456. Lawrence v. 
McColmount, 2 How., 426. Louisville Manf’g Co. v. 
Welch, 10 How., 461. 2 Parsons on Contracts, (sixth 
edition) p. 18. Smith v. Anthony, 5 Mo., 504. Douglas 
v. Reynolds, 7 Pet., 118. Russell v..Clark, % Cranch, 69. 
Edmonson v. Drake, 5 Pet. 624. Lee v. Dick, 10 Pet., 
482. Tuckerman v. French, 7 Me., 115. Bradley v. Ca- 
rey, 8 Me., 284. Craft v. Isham, 18 Conn., 28. Oakes v. 
Weller, 18 Vt., 106. Lowry v. Adams, 22 Vt., 166. Bab- 
cock v. Bryant, 12 Pick., 188. Mussey v. Rayner, 22 
Pick., 228. 


Maxwein, Cu., J. 


This is an action upon a guaranty, of which the fol- 
lowing is a copy. 

“Nioprara, Nes., July 20th, 1878. 
E. P. Waiucox, Ese., Yanxron, D. T. 

Dear Sir:—The bearer is Mr. F. Eldridge, of our town 
of Niobrara. He wishes to buy a bill of lumber for a 
house for myself and will want a short time on part of it, 
If you will accommodate him you will greatly oblige me 
and I will see you paid as he agrees, Any statement 
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that he makes to you in regard to you and your brother 
starting a lumber yard here and purchasing wheat, you 
may depend upon. We are all quite anxious to have you 
go into that business here. 
Very Respectfully, 
S. Draper.” 


The petition states, that on the faith of this guaranty, 
the plaintiff, on the 24th of July, 1878, sold to said El- 
dridge a bill of lumber for the defendant’s house, amount- 
ing to the sum of $182.65, $50.00 being paid at the time 
of receiving said lumber, and a credit of thirty days being 
given for the balance; that Eldridge executed a promis- 
sory note for $132.65, payable at the First National Bank 
of Yankton, in thirty days from July 24th, 1878; that no 
part of the same has been paid, and that after said note 
became due, the plaintiff recovered judgment against El- 
dridge for the amount of same; that an execution was 
duly issued on said judgment and returned wholly unsat- 
isfied, etc. ° A demurrer to the petition was sustained in 
the court below and the action dismissed. The cause is 
brought into this court by petition in error. 

There is no allegation in the petition that Draper was 
notified of the acceptance of the guaranty. And it is 
claimed that such an allegation is necessary to entitle 
the plaintiff to recover. 

In Douglas v. Reynolds, 7 Peters, 118-129, the action 
was upon the following guaranty: 


“‘Port GrBson, December, 1807. 


Messrs. Reynoips, Byrne & Co., 

Gentlemen : Our friend, Mr. Chester Haring, to assist 
* him in business, may require your aid from time to time, 
either by acceptance or endorsement of his paper, or ad- 
vances incash. In order to save you from harm in so 
doing, we do hereby bind ourselves, severally and jointly, 
to be responsible to you at any time for a sum not exceed- 
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ing eight thousand dollars, should the said Chester Har- 
ing fail to do so. Your obedient servants, 
James 8. Dovamass, ' 
THomas G. SINGLETON, 
Tomas Gorne.” 

On the trial of the cause in the circuit court the defend- 
ants asked the court to instruct the jury “that to entitle 
the plaintiffs to recover on said letters of guaranty, 
they must prove that notice had been given, in a rea- 
sonable time after said letters of guaranty had been 
accepted by them, to the defendants that the same 
had been accepted.” The opinion of the court was deliv- 
ered by Story, J., whosays: ‘‘It is sufficient for us to 
declare, that in point of law the instruction asked was 
correct and ought to have been given. A.party giving a 
letter of guaranty has a right to know whether it is 
accepted or not. It may be most material, not only as to 
his responsibility, but as to his future rights and pro- 
ceedings. It may regulate in a great measure his course 
of conduct and his exercise of vigilance in regard to the- 
party in whose favor it is given.” The judgment was re- 
versed, because of this and an erroneous instruction 
given. The case was again before the court in 1838, and 
is reported in 12 Peters, 497-506, and the rule as to notice 
adhered to, 

In Lee v. Dick, 10 Peters, 482, the action was brought 
on the following guaranty, contained in a letter addressed 
to the plaintiffs : 

“Gentlemen : Nightingale and Dexter of Henry county, 
Tenn., wish to draw on you at six and eight months. You 
will please accept their draft for $2,000.00, and we do 
hereby guaranty the punctual repayment of it.” It was 
held that the party accepting was bound to give notice 
of his intention to accept and act under the guaranty, if 
not at once, at least within a reasonable time. 

In Adams v. Jones, 12 Peters, 207, Story, J., in deliver- 
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ing the opinion of the court says: “Weare all of the 
opinion that notice is necessary; and that is not now an 
open question in this court, after the decisions which 
have been made in Russell v. Clarke, 7 Cranch, 69; Ed- 
mundson v. Drake, 5 Peters, 624; Douglass v. Reynolds, 7 
Peters, 113; Lee v. Dick, 10 Peters, 482, and again recog- 
nizing it at the present term in the case of Reynolds v. 
Douglass. It is in itself a reasonable rule, enabling the 
guarantor to know the nature and extent of his liability, 
to exercise due vigilance in guarding himself against los- 
ses, Which might otherwise be unknown to him,and to 
avail himself of the appropriate means in law and equity, 
to compel the other parties to discharge him from future 
responsibility.” 

In the case of the Louisville Manf’g Co. v. Welch, 10 
Howard, 461-475, the court say: “The rule requiring 
this notice within a reasonable time after the acceptance, 
is absolute and: imperative in this court, according to all 
the cases; it is deemed essential to the inception of the 
contract.” 

These decisions have been followed by the courts of a 
number of the states. Mussey v. Raynor, 22 Pick., 223. 
Kay v. Allen, 9 Barr., 320. Kinchela v. Holmes, 7 
B. Monroe, 5. Lowe v. Beckwith, 14 Id., 184. Taylor v. 
Wetmore, 10 Ohio, 490. Rankin v. Childs, 9 Mo., 674. 
Lawson v. Townes, 2 Ala., 8373. Walker v. Forbes, 25 Id., 
189. Fay v. Hall, Id., 704. Hill v. Calvin, 4 How., 
(Miss.,) 281. 

An examination of these cases will show that no 
distinction is made between a guaranty and an offer of 
guaranty. The same rule is applied to both. It will also 
be found that there is great uncertainty as to what 
in point of time will be sufficient notice, and what will 
dispense with it altogether. 

In Douglass v. Howland, 24 Wend., 85—49, it is denied 
that this doctrine has the sanction of the courts of Eng- 
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land, or is founded on correct principles. Cowen, J., in 
reviewing the authorities as to notice, where the parties 
are acting under commercial guaranties, shows that the . 
cases holding notice to be necessary are not sanctioned 
by the principles of common or commercial law, but 
must stand upon the reason of the rule. He says: “I 
am aware that there are a class of cases which hold 
that under a contract guaranteeing a debt, yet to be made 
by another, the guarantor is not liable to a suit without 
notice that the guaranty has been accepted and acted 
upon. Indeed, they go farther; if notice of accepting 
the guaranty be not given within a reasonable time, no 
debt whatever arises. Babcock v. Bryant, 12 Pick, 188, 
I will only say, that these cases have no foundation in 
English jurisprudence, where the adjudications are 
numerous and clearthe other way. Harris v. Ferrand. 
Hardr., 36, 42. In Com. Tit. Plead. C., 75, it is said on a 
promise to pay, on the performance of an act by the 
promisee to a third person, the promisee need not give 
any notice; for the promisor takes it on himself to get 
notice at his peril, And vide as to a guaranty of a debt 
already due. Warrington v. Furber, 8 East, 242. Swin- 
yard v. Bowes, 5 Maule & Sel., 62. All the cases requir- 
ing mere guarantors to be treated as endorsers, rest on 
dicta of two distinguished American judges, in cases of 
mixed character, where the defense, it was agreed, would 
be complete, independent of any such ground. Marshall, 
Ch. J., in Russel v. Clarks, Ez'rs, 7 Oranch, 69, 72; Story 
J., in Cremer v. Higginson, 1 Mason, 328, 8340; Russel v. 
Perkins, Id., 868, 871; and Rapelye v. Baitey, 8 Conn. R., 
488. The counsel cited no English books, and all the 
learned court found there was one case, in which they 
remark, that Eyre., C. J., seemed to have been of opin- 
ion that, in guaranties for good behavior, notice of any 
embezzlement ought to be givenin a reasonable time. 
Peelv. Tatlock,1 Bos. & Pull., 419. The decision was 
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finally rested on the dictum of Chief Justice Marshall, 
and was very strong in favor of the guarantor. It was on 
‘a guaranty to pay for goods deliverable to another, on 
such terms as the guarantee and the principal should 
agree on, if the principal did not pay; and though 
strictly followed by a sale and delivery to the principal 
and a default on his part to pay, it was held that 
no action would lie; at least, till notice of the cir- 
cumstances had been given by the plaintiff to the 
surety. Other cases hold guarantees of this char- 
acter to almost the same degree of strictness in 
giving notice to guarantors, as the law merchant has 
introduced between indorsees and indorsers. Green v. 
Dodge, 2 Ham. R., 480, 489, 440; Norton v. Eastman, 4 
Greenl. R., 521. In the latter case, a like principle was 
imputed to a decision of this court in Stafford v. Low, 16 
Johns., 67. The latter, however, merely holds that a 
declaration made to another of a willingness to become 
a guarantor, if required, would not render the déclarant 
liable as a guarantor, without a compliance with the ex- 
press condition, which means giving notice. In short, 
that the letter on which the plaintiff based his claim 
did not amount to a guaranty. Id. 69, 70. McIver v. 
Richardson, 4 Maule & Selw., 667, was there cited as a 
case of similar character. Beekman v. Hale, 17 Johns. 
R., 184, puts both of the former cases on that footing, 
and acts upon them, adding, there must be notice or a 
subsequent consent to become a guarantee. Such cases 
are exceptions to the general rule, that notice is not 
required. They’ are cases of express condition, like 
Birks v. Tippet, already cited from Saunders. And vide 
1 Saund., 33 note, (2); Com. Dig. Plead. C., 69, It is 
proper to say that this place in Comyn’s Digest is cited 
by Putnam, J., in Babcock v. Bryant. But the cases cited 
by Comyn are like those in the note 1 Saund. 38, where 
the request or notice is expressly required. “ There,” 
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says Sergeant Williams, ‘‘the request is parcel of the 
contract.” All the cases cited by him are of collateral 
matters, to be done on request, by the very words of the 
contract, and even these cases do not extend to a proper 
debt or duty of the party promising. There, though he 
by words, make the request or notice a condition, yet the 
bringing of the action is a sufficient notice, and such is 
the very first case cited in the note. Yelv. 66. Vide 
Com. Dig. Plead. C., 70. I forbear to search further for 
the English law, after the admission implied by Douglass 
v. Reynolds, 7 Peters, 118, 125. The question was there 
examined by Mr. Justice Story. The only English cases 
cited by him, are: Oxley v. Young, 2 H. Black, 618, and 
Peel v. .Tatlock, the latter being also noticed, as men- 
tioned before, by the supreme court of Connecticut. In 
Oxley v. Young, the surety was holden liable; and I do 
not find any countenance given to the idea, that notice 
was necessary by way of condition. The defendant 
ordered goods for another, and guaranteed that he should 
pay forthem. They were accordingly shipped to him by 
the plaintiff, the guarantee. It is true that notice of the 
shipment was given to the defendant; and he sought to 
raise a defense, on the subsequent neglect of the vendor. 
Kyre, C. J., said the right to sue on the guaranty 
attached when the order was put in a train for execu- 
tion, subject to its being actually executed; and the 
right could not be divested, even by the wilful neglect of 
the vendor, As to Peel v. Tatlock, it has been impossible 
for me to perceive that even an intimation was intended 
of notice being essential. The difficulty felt by Eyre, C, 
J., seems to have been, whether the creditor had not 
defrauded the guarantor by industrious concealment. I 
may then, I think, repeat with great confidence, that all 
the cases requiring notice are American, and depart from 
the rule of the common law. Douglass v. Reynolds may 
be sustained by the dictum of C. J. Marshall; and 
4“ 
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indeed by Edmundston v. Drake, 5 Pet., 624, where the 
court, with that learned chief justice at its head, carried 
the dictum into a direct adjudication. No English case 
is claimed by Mr. Justice Story, in any of his decisions, 
as sustaining the doctrine in the least. C. J. Marshall 
does not even cite one in his opinions. The short answer 
which English cases, decided long before our revolution, 
furnish, is, that the guarantor, by inquiring of his prin- 
cipal, with whom he is presumed to be on intimate 
terms, may inform himself perfectly, whether the guar- 
anty were accepted, the conditions fulfilled, and payment 
made. Where that can be done, the cases all hold that 
notice is not necessary, even as preliminary to the bring- 
ing of an action, much less to found a right of action. 
The only exception is the well known one of collateral 
parties to bills of exchange or promissory notes. Vide 
Phillips v, Asitling, 2 Taunt., 206.” 

The supreme court of Ohio in Powers and Weightman 
v. Bumeratz, 12 Ohio State, 284, after quoting a portion 
of the above opinion, say: “ We have carefully exam- 
ined the cases of Oxley v. Young, 2 H.BI., 618, and Peel 
v, Tatlack, 1 Bos. & Pull., 419, and cannot see how the 
fairness and correctness of the comment upon them of 
Cowen, J., before quoted, can be denied or disputed. If 
there be English cases sustaining the doctrine of Doug- 
las v. Reynolds, they have not been cited in the decisions 
of the courts of the United States. In several of the 
cases decided in the state courts English cases are cited, 
In Craft v. Isham, 13 Conn., 28, 89, which, though 
decided before Douglass v. Howland, had not been 
reported, and is therefore not referred to by Cowen, J., it 
is sald, as to the decisions in Douglass v. Reynolds, and 
Adams v. Jones, that, “so far from being opposed to, or 
unsupported by, authorities, they are founded on princi- 
ples which have long since been settled, and are familiar 
in Westminster Hall. We barely refer tothe authorities.” 
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The cases cited are: Melverv. Richardson, 1 Maul & 
Sel, 557; Gaunt v. Hill, 1 Stark. Ca., 10; Symons v. 
Want, 2 Stark. Ca., 871; Payne v. Ives, 8 Dowl. & Ry., 
664; Glyn v. Hertel, 8 Taunt., 208; Bacon v. Chesney, 
1 Stark. Ca., 192; Combe v. Wolf, 8 Bing., 156; Phillips 
v, Astling, 2 Taunt., 206; Morris v. Cleasby, 4 Maul. & 
Sel., 566. The bearing on the point of some of these 
cases it is difficult to perceive. Bacon v. Chesney was 
the case of a guaranty for goods to be sold on eighteen 
months credit, and it was claimed that there had been a 
credit of only twelve, but it being shown there was a mis- 
take, the plaintiff recovered. In Coombe v. Woolf, the 
guarantor was held to be discharged by the giving time 
without his consent. In Phillips v. Astling, the guaranty 
was the price of goods to be paid by a bill, and the ques- 
tion was as to notice of its non-payment. In Morris v. 
Cleasby, there had been a sale by a factor on a del credere 
commission. It was said such a commission pre-sup- 
poses a guaranty, and that the obligation of the factor 
arises on the guaranty. “ The guarantor is to answer for 
the solvency of the vendee, and to pay the money, if the 
vendee does not; on the failure of the vendee he is to 
stand in his place, and to make his default good. Where 
the form of the action makes it necessary to declare 
. upon the guaranty, application to the principal must be 
stated on the record. In all cases it must, if required, be 
proved, though in the case of a foreigner, very slight 
evidence may be sufficient.” 4M.&S8., 574. It will be 
seen that in none of these cases is there anything as to 
the acceptance of a guaranty, and so far as any of them 
bear on the doctrine of notice imposed by the contract, 
and that in reference to a collateral liability for the pay- 
ment of abill of exchange. 2 Taunt., 206.” 
The supreme court of Ohio in the case cited, after an 
elaborate review of the cases, overruled Taylor v. Wet- 
more, 10 Ohio, 490. The court say, page 262: “We are 
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aware of the importance of adhering to former decisions, 
but do not think we are bound by an opinion which it was 
not necessary to express and evidently was expressed 
without a thorough consideration of the question.” 

The guaranty in McIver v. Richardson, was in these 
words: “J understand A. & Co,, have given you an order 
for rigging, etc., which will amount to about four thou- 
sand pounds. I can assure you from what I know of 
A’s honor and probity, you will be perfectly safe in cred- 
iting them to that amount; indeed I have no objection to 
guaranty you against any loss from giving them this 
credit.” The court say the question was “whether the 
paper imports to be a perfect and conclusive guaranty. 
The paper therefore must be construed according to the 
plain natural import of its terms. The import is, that 
the party signing it understood that A. & Co. had given 
an order for goods amounting to about £4,000.00; that 
this order remained unexecuted ; and then, as if a ques- 
tion had been put to the defendant respecting the honor — 
or probity of A. & Co., the defendant says: I assure you 
from what I know of A. you will be perfectly safe in cred- 
iting them to that amount; and then added: indeed, I 
have no objection to guaranty you against any loss from 
giving them credit; which words import, that if applica- 
tion was made he would guaranty, etc. Considering this 
as a mere overture to guaranty, it appears to us that the 
defendant ought to have had notice that it was so 
regarded, and meant to be accepted, or that there should 
have been a subsequent assent on his part to convert it: 
into a conclusive guaranty.” 1M.&5S., 563. 

In Symons v. Want, 2 Stark., 371, the offer of guaranty 
was as follows: “TI have no objection to guaranty the 
payment of the rent as far as that of each quarter during 
Mr. T. Want’s continuance in possession.” The court 
directed a non-suit upon the ground that it was a mere 
offer to guaranty, and no request to guarantee or notice. 
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of acceptance of the offer was proved. See also Mozley 
v. Tinkler, 1 C. and M., 692. 

But it may be said that the guaranty in this case 
being indefinite as to the amount of the debt, and 
time for which credit should be given, notice was there- 
fore required. This question was raised in Powers 
and Weightman v. Bumcraiz. The court say, pages 
291-2: ‘We have examined some of those cases, in 
which the guaranty being indefinite as to the amount 
and time of the advances, something might be expected 
in the pleadings, or points made, as to the notice of the 
acceptance of the guaranty, but nothing of the kind ap- 
pears. Johnson v. Nichols, 1 C. B., 251. Chapman v. 
Sutton, 21d., 684. Boyd v. Moyle, Id., 644. Martin v. 
Wright,6Q.B., 917. Bellv. W. P. Bank of England, 9 
C. B., 154. Harlor v. Carpenter, 3 J. Scott, 172. Hitch- 
cock v. Humfrey, 5M. & G., 559. Mayer v. Isaac, 6 M. 
& W., 605. . Liverpool Borough Bank v. Eccles, 4H. & N. 
Exch. 139. Allen v. Kenning, 9 Bingh., 618. 

In the case of White v. Woodward, 5 C. B., 810, 814, it 
was claimed by counsel that: ‘‘The declaration should 
have averred notice to the defendant within a reasonable 
time after the supply of the goods.” He said this question 
was first broached in Peel v. Tatlock, 1 B. & P. 419, and no- 
tice held necessary by Dr. Story in Cremer v. Higginson, 
1 Mason, 328, and 1 Story, R, 22, 33. Cresswell, J., said: 
“Suppose the defendant had no notice of the supply to 
Slater, and no notice of the non-payment by him, until 
the amount was demanded of him. What then?” The 
counsel replied: ‘“‘The demand, if within a reasonable 
time, would be notice.” Wilde, C. J., “You do not show 
that it was not within a reasonable time. The defendant 
was liable ipso facto, upon Slater’s failure to pay.” Such 
is the only mention of the doctrine as to notice of acting 
on a guaranty, we have been able to find in the English 
reports,” 
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In the case of Smith v. Dann, 6 Hill, 548, the guaranty 
was as follows: 
“Avon, October 10, 1840, 


Messrs. E. F. Surry & Co., 

Gentlemen: If you will let Messrs. Steele & Wall of 
this village, grocers and bakers, have one hundred dollars 
in goods at your store on a credit of three months, you 
may regard me as guarantying the payment. 

Yours Truly, 
Amos Dann.” 


It was held that no notice was necessary. The court 
say: “The defendant invited the plaintiffs to sell goods 
to Steele and Wall, on his promise to guaranty the pay- 
ment of the debt. The plaintiffs assented and delivered 
the goods. The proposition of one party was accepted by 
the other; and according to our notions of the law, this 
made a complete contract. Nothing further was neces- 
sary to its consummation. If the defendant wanted 
notice, and did not get it from the persons whom he 
thought worthy of credit, it was his business to enquire 
and ascertain what had been done. There is nothing in 
the defendant’s undertaking which looks like a condition, 
or even a request, that the plaintiff should give him notice 
if they acted upon the guaranty; and there is no princi- 
ple upon which we can hold that notice was an essential 
element of the contract. * * * The cases of Beck- 
man v. Hale, 17 Johns, 134, and Stafford v. Low, 16 Id., 67, 
went upon the ground that there was nothing more than 
an overture or proposition. But here the undertaking 

was absolute.” 

In the case of the Union Bank v. Coster’s Executors, 3 
Comstock 208, the letter of credit and guaranty were as 
follows : 


“New York, 29th May, 1841. 
Sir; We hereby agree to accept and pay at maturity 
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any draft or drafts on us at sixty days sight, issued by 
Messrs. Kohn, Daron & Co., of your city, to the extent of 
twenty-five thousand dollars, and negotiated through 
your bank. We are respectfully, sir, - 
Your obedient servants, 
Hecrsuer & Coster.” 

At the foot of the letter of credit was the following 
guaranty: “I hereby guarantee the due acceptance and 
payment of any draft issued in pursuance of the above 
credit, John G. Coster.” The court say: ‘We must 
hold the law to be settled in this state that where the 
guaranty is absolute, no notice of acceptance is necés- 
sary, Judge Cowen in Douglass v. Howland, 24 Wend., 

‘$5, and Judge Bronson in Smith v. Dann, 6 Hill, 548, ex- 
amined the cases at length upon this question, and 
showed conclusively that by the common law no notiée 
of the acceptance of any contract was necessary to make 
it binding, unless it be made a condition of the contract 
itself, and that contracts of guaranty do not differ in that 
respect from other contracts. 

In Carman v. Ellege, 40 Towa, 407, and Case ¢ Co. v. 
Howard, 41 Id., 479, it was held that a direct promise of 
guaranty requires no notice of acceptance. See also 
Farmers & Mechasiics Bank v. Kerchival, 2 Mich., 504; 
Thrasher v. Ely,28. & M., 141; Williams v. Stanton, 5 
Id., 347; Wadsworth v. Allen, 8 Grattan, 504; Moore v. 
Holt, 10 Id., 284—296 ; 2 Am. Leading Cases, 108. 

The question here involved is presented to this court 
for the first time. A desire to conform our riilings, 
where the authorities are conflicting, to those of the 
supreme court of the United States, and thus secure 
uniformity of decisions, inclines us to follow the cases 
decided by that court. But it is of much greater import- 
ance that decisions shall be based upon sound principles 
and correct law. The rule as to notice in case of guar- 
anty was unknown to the common law, yet it is sought 
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to engraft it on our jurisprudence as a common law rule, 
—to attach conditions to the contract of guaranty which 
are not applied to other contracts. When a proposition 
of guaranty of one party is accepted by the other, this 
makes a complete contract. The proposition is made 
to the person of whom the credit is desired, and he 
accepts if. Upon what principles of law can it be said 
that this proposition, which was intended to be accepted 
and to take effect from that date, should not be binding 
on the guarantor without notice? The guarantor makes 
the person whom he vouches for and thinks worthy of 
credit, so far his agent. as to transmit the written guar- 
anty by him. Is it not the business of the guarantor 
to enquire of him about what has been done under the 
guaranty? We think it is. We therefore hold that a 
direct promise of guaranty requires no notice of accept- 
ance. The judgment of the district court is reversed 
and the cause remanded for further proceedings. 
REVERSED AND REMANDED. 


ALFRED HarRIsON, APPELLEE, v. Davin McWHIRTER, aP- 
PELLANT. 
Deed: TITLE, A deed of real estate executed, witnessed and 
delivered, is effectual to pass title, though not lawfully acknowl- 
_ edged or recorded. 
Appear from York county. Tried below before Posr, 
J. The case is stated in the opinion. 


Scott & Conner, for appellant. 


1. Title passes without acknowledgment. Burbank v. 
Ellis, 7 Neb., 164. 

2. If the “function of an acknowledgment is to auth- 
orize the deed to be given in evidence without further 


¢ 
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proof of its execution, and to entitle it to be recorded,” 
and if ‘the acknowledgment is no part of the deed 
_itself,” then further proof cowld be made as to its execu- 
tion, to entitle it to be given in evidence or to authorize 
its registration, and as a necessary sequence the deed is 
not void for the reason that it is not acknowledged, nor 
because the notary affixes his certificate without a per- 
sonal appearance of the grantor. Then this deed stands 
with respect to rights of the creditors of the grantor in 
the light of a prior unrecorded conveyance ; and it is not 
‘enough for the plaintiff to show merely that he is a judg- 
‘ment ereditor of the grantor. His claim must be 
“evidenced by some instrument required to be recorded. 
Galway v. Malchow, T Neb., 285. The case of Heelan v. 
. Hoagland, 10 Neb., 518, is not in point here, , 


Montgomery & Harlan, for appellee. 


The appellant claims that the deed is good as between 
the parties. That is not the issue; we believe it is as void 
as to creditors as though it never had been signed, and 
_especially would this be the case when the grantor was 
insolvent, and the grantee connived and conspired with 
‘another to place upon said deed a false and fraudulent 
-certificate of acknowledgment. We think the case of 
- Heelan v. Hoagland, 10 Neb., 511, fully settles this case. 

The same law applies to the acknowledgment of deeds of 

assignment which applies to general conveyances of real 
_ estate. 


Coss, J. 


_ The petition in the court below—after setting out the 
recovery of a judgment by the plaintiff against one John 
M. Grant, in the district court of York county, at the 
January term, 1879; that theré had previously issued an 
order of attachment in said cause, which order of 
attachment had been levied upon certain real estate of 
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said John M. Grant, including the lot in question; that 
after the rendition of said judgment an order of sale was 
issued in said cause out of said court; that said real es- 
ate was, under said orders of attachment and sale, 
offered for sale by the sheriff of said county of York, 
but not sold for the want of bidders; that the reason 
why the same was not sold was that the said John 
M. Grant had, at the time of the levy of said order of 
attachment on the north half, etc., no title or interest 
whatever therein, but that the title thereto was in the 
United States, and that the reason why lot 12, in block 
82, was not sold at said sale, was that said William 
McWhirter, defendant, caused to be made on the 21st day 
of November, 1878, a pretended deed and conveyance 
from said John M. Grant to him, the said William 
WeWhirter, grantee to and for said lot 12, in block 382, 
in said town of New York, and caused said deed to be re- 
corded, thereby casting a cloud on the title of said lot, 
and preventing the same from selling—charges that the 
said deed is fraudulent in this, that said defendant Wil- 
liam McWhirter, combined and conspired with one 
Henry Kleinschmidt, (a notary public), to make and 
execute a false and fraudulent certificate of acknowledg- 
ment to said deed by said John M. Grant, when infact and 
in truth said Grant did not appear before Henry Klein- 
schmidt and acknowledge such deed of conveyance as 
aforesaid, etc., and that said Grant is insolvent. 

A general demurrer to the petition was overruled, and 
such further proceedings had that a judgment was 
rendered for the plaintiff. 

It will readily be seen that the plaintiff does not 
attack the bona fides of the execution or delivery of the 
deed, either on the part of the grantor or grantée, but 
only the acknowledgment of the same. So that, as it 
appears to us, the case turns upon the single question— 
does the title to real estate pass by the proper execution 
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and delivery of a deed, or does the title remain in a state 
of abeyance or suspension until the deed is acknowledged - 
and recorded? There are two provisions of the statute 
’ applicable to this question. The first is found in chapter 
82 of the Compiled Statutes, usually called the statute of 
frauds. Section three, of said chapter, is as follows: 
“ No estate or interest in land, other than leases for a 
term not exceeding one year, nor any trust or power over, 
or concerning lands, or in any manner relating thereto, 
shall hereafter be created, granted, assigned, or surren— 
dered or declared, unless by act or operation of law, or by 
a deed or conveyance in writing, subscribed by the party 
creating, granting, assigning or surrendering the same.” 

Upon the language of this section, the first question 
must be answered in the affirmative, and that neither 
acknowledgment or recording is necessary to pass the 
title from grantor to grantee. 

The other provision referred to, section one, of chap. 78, 
Comp. Statutes, provides that: ‘‘Deeds of real estate or of 
any interest therein in this state, except leases for one 
year or for a less time, must be signed by the grantor, 
being of lawful age, in the presence of at least one com- 
petent witness, who shall subscribe his name as a wit- 
ness thereto and be acknowledged or proved, and recorded, 
as directed in this chapter.” 

The most that can be said of this provision is that it 
adds one to the requisite qualities of a deed at common 
law — that it be witnessed. A deed thus executed and 
delivered is clearly good and effectual to pass the title as 
between the parties and those having actual notice there- 
of. And such deed with immediate actual and notorious 
physical possession of the granted premises under it, is 
good against all the world, The office of the words: 
“and be acknowledged or proved atid recorded, as directed 
in this chapter” is directory, for the purpose of making 
such deed notice to persons not having actual notice 
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thereof, in the absence of possession by the grantee un- 
der such deed. 

As before stated the petition contains no allegation im- 
peaching the conveyance as between the parties thereto, 
nor does it contain the necessary allegations to give the 
plaintiff a standing in a court of equity, being deficient 
for that purpose in many respects. We are of the opinion 
therefore that the court erred in its judgment, overruling 
the demurrer to the petition, and the same is reversed 
and the cause remanded for further proceedings in 


accordance with law. 
REVERSED AND REMANDED. 


‘Amanpa B, Noaxss, PLAINTIFF IN ERROR, V. S. S. SwiTzER, 
AND OTHERS, DEFENDANTS IN ERROR. 


Trial of right of property: UNDERTAKING. In an attachment 
case in the county court the chattel property attached was 
claimed by plaintiff in error, a third party. Proceedings before 
a justice of the peace for trial of the right of property. The jury 
found the right of property in the claimant, and the justice 
ordered it delivered to her. Whereupon the plaintiff presented 
to the officer executing said attachment an undertaking signed 
by three persons, not by herself, binding themselves ‘to the 
claimant in the sum of two hundred and ninety-four dollars, to 
the effect that we will pay all damages sustained by reason of 
the detention or sale of such property.’’ On suit in the district 
court by the said claimant against the signers of said undertak- 
ing, the district court ruled out the undertaking, when offéred 
by the plaintiff as evidence to the jury. Held error, and judgment 
for defendants therein reversed. 


Error to the district court for Gage county. Tried 
below before Weaver, J. The bill of exceptions consists 
of an agreed statement of facts, as follows: 


It is agreed by the parties that by an order of attach- 
ment in favor of John Koskis and against Thomas L, 
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Noakes, that under said attachment personal property 
was seized as the property of Thomas Noakes. That said 
attachment was issued out of the county court, and that 
Amanda Noakes notified the sheriff that she claimed said 
property as hers; and that such proceedings were had as 
that the trial of the right of property took place before J, 
B. Rutherford, a justice of the peace in Gage county, Ne- 
braska, wherein it was found by said justice that the 
claimant, Amanda B, Noakes, was the owner of the prop- 
erty, and the said justice ordered the return of the prop- 
erty to said claimant, as provided by law, and that subse- 
quently thereto the defendants executed their bond in 
writing to the claimant as follows: 

Whereas, The sheriff of Gage county has caused an’ 
order of attachment to be levied on certain personal prop-_ 
erty, as the property of Thomas Noakes and Thomas L, 
Noakes, and 

Whereas, A portion of said property has been claimed 
by Amanda B. Noakes, to-wit: One sorrel mare, one bay 
mare named Dolly, one bay mare named Musty, blind, 
one double light harness, one double buggy and one heavy 
harness ; and 

Whereas, J. B. Rutherford has, by an order based upon 
a finding of a jury, November 7th, 1870, commanded said 
sheriff to turn over said property to said claimant, now 
therefore, we bind ourselves to the claimant in the sum. 
of two hundred and ninety-four dollars, to the effect that 
we will pay all damages sustained by reason of the deten- 
tion or sale of said property. 

5, 8S, Swirzer, 
G, B, Reynonps, 
Cuartes 8, ScHELL, 


Approved by me November 10th, 1879, 


Kiueene Mack, 


Sheriff of Gage Co., Neb.- 
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Plaintiff offers in evidence the above bond. Defend- 
ants object to the introduction of the bond. 

First. Where execution issues from a county court, as 
in the present case, the statute makes no provision for 
the execution of a bond to the claimant. 

Second. That the statute gives a complete, full and 
perfect remedy by an action against the sheriff and his 
bondsmen, and that any bond that could have been given 
or executed in this case, should have been made to the 
sheriff, and not to the claimant. 

Third, Where the statute gives a remedy, that must 
be pursued. That this is no statutory bond, and not a 
bond executed in pursuance of law, and a failure in this 
action would be no bar against the sheriff and his bonds- 
men, 

’ Fourth. That the petition does not state facts suffici- 
ent to constitute a cause of action, with or without the 
bond. 

Objection sustained; plaintiffs except to ruling of the 
court, Bond excluded. Verdict and judgment for 
defendants, 


Sabin & Smith and O. P. Mason, for plaintiff in error. 


1.” The plaintiff's petition shows that the property was 
seized by virtue of an order of attachment issued out of 
the county court of Gage county, hence, the attachment 
on which the property was taken issued from a court of 
record. This undertaking offered in evidence, if not a lit- 
eral, was a substantial compliance with the statute, and 
should have been admitted in evidenee, and the court 
below erred in excluding the same. Storms v. Eaton, 5 
Neb., 453, 

2, Sureties in an undertaking or bond of this char- 
acter, are estopped from denying the recitals in the un- 
dertaking. In such cases the estoppel is equitable as 
well as legal, because it would be unjust to permit per- 
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sons who have aided another to obtain the property of 
the plaintiff and sell and apply the same to the payment 
of the debt of a stranger, and thus obtain the property of 
the plaintiff by means of their intervention with an un- 
dertaking of this character, to deny or question the 
recital in their bond after it was too late to correct 
the error, Herman on Kstoppel, 278, and authorities 
cited, 


Bush & Rickards, for defendants in error. 


1. This attachment having issued out of the county 
court and the proceedings being the same as proceedings 
under execution, it follows that the law must be complied 
with in that respect. Gen. Stat., sec. 19, p. 267. The 
law or procedure, when the execution or attachment is 
issued out of the county court by a justice of the peace, is 
very different from the procedure when the same is issued 
out of the district court, We are aware, however, that 
the constitution, article VI, section 16, also G. S., sec. 1, 
on page 263, prevides that county courts are courts of 
record, Notwithstanding all this the statute in these 
kind of cases has provided the procedure. Hence the 
ruling and judgment of the court below. 

2, The undertaking was properly excluded. The pro- 
cedure to try right of property should have been had un- 
der sec. 996-998, instead of 486~488, By section govern- 
ing this case, if sheriff or constable sells the property, he 
does so at his peril. If the judgment is adverse to the 
judgment creditor, he may indemnify the constable or 
sheriff, when the constable or sheriff may disregard the 
order of the justice in relation to the rights of the claim- 
ant and proceed to sell the property, and if he does sell, 
notwithstanding the order of the justice to deliver the 
property to the claimant, such constable or sheriff will be 
liable to the suit of said claimant, State v. Powell, 10 
Neb., 48, Armstrong v. Hervey, 11 Ohio State, 527. 
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Claimant has a remedy at law against sheriff and his 
bondsmen. 


Coss, J. 


Whatever may have been the intention of the legisla- 
ture in providing two different modes of proceeding in 
cases of property taken on execution or attachment being 
claimed by third persons, one applicable to proceedings 
in courts of record, and the other to proceedings before 
justices of the peace; and, although the provisions of 
the general statute makes “the provisions of the code of 
civil procedure, relative to justices of the peace, where 
no spesial provision is made in this sub-division,” apply 
to the proceedings in all civil actions prosecuted before 
said probate judges,” and whatever may have been a 
correct application of the facts presented in this case, 
had it arisen while such provisions remained unaffected 
by subsequent provisions, it is very clear that they must 
now be construed in the light of the provisions of our 
present constitution applicable thereto. 

Probate courts were unknown to the laws of this state 
at the date of the proceedings in this case; they having 
been abolished by the constitution and county courts pro- 
vided in their stead, which latter courts were by express 
provision of said constitution made courts of record. 
Therefore all provisions of statute applicable to courts of 
record in general, where no special provision to the con- 
trary exists, must be held to apply to them. And as the 
proceedings on the part of the plaintiff in error appear 
to have been substantially in accordance with such pro- 
visions, we think the district court erred in excluding the 
undertaking from the jury. 

While the undertaking set out in the petition aad 
agreed case is not one that we would recommend as 
« model, yet the defendants in error fail to point us to any 
respect in which it fails to comply. with the law,.and we 
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think that it embraces all the substance of a good 
undertaking, and is binding upon the parties executing it. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings in ‘accordance 
with law. 


REVERSED AND REMANDED. 


James TURNER, PLAINTIFF IN ERROR, V. JOSEPH TURNER, 
DEFENDANT IN ERROR. 


1. Bill of Exceptions. A referee has authority to sign a bill of 
exceptions which may contain all the evidence taken by him, 
but to be available where objection is made that the finding is 
not supported by the evidence, his certificate must show that 
the bill contains all the evidence. 

Such bill of exceptions is not to besigned by the judge, 

and is not subject to the provisions of section 311 of the code, 

for settling bills of exceptions. 


Error to the district court for Nuckolls county. 


H. W. Short éd R. Wyant, for plaintiff in error, 
D. W. Barker, for defendant in error. 


MaxweE.t, Cu. J. 


This is an action for an account. In the year 1880 the 
defendant filed a petition against the plaintiff in the dis- 
trict court of Nuckolls county, to recover the sum of 
$2,273.62 with interest, and costs. An itemized copy of 
the account is set out as an exhibit and made a part of 
the petition. The plaintiff in error, (defendant in the 
court below), in his answer denies the facts stated in the 
petition, and pleads a counter claim against the plaintiff 
for the sum of $3,586.85. The case was referred by con- 
sent to J. P. Hammond, clerk of the distriet court, to 

11 


162 SUPREME COURT OF NEBRASKA, 


Turner v. Turner. 


take the testimony and find the facts. The plaintiff 
submitted thirty-six questions to the referee for special 
findings, and the findings thereon seem to be satisfactory. 
The referee also found that there was due from the plain- 
tiff herein to the defendant a balance amounting to 
$697.02. The plaintiff herein moved to set aside this 
report, and assigned fourteen grounds of objection, nearly 
all of which are that certain findings are not sustained by 
the evidence. There is no bill of exceptions and nothing 
before us ‘from which we can determine whether the 
report is sustained by the evidence or not. There is 
a large amount of testimony which purports to have been 
taken by the referee, and at the close of the same is the 
following: “The foregoing evidence was taken by 
referee J. P. Hammond.” 

Sec. 808 of the code providesthat: “It shall be the 
duty of the referees to sign any true exceptions taken to 
any order or decision by them made in the case, and 
return the same with their report to the court making the 
reference.” A referee is here given authority to sign a 
bill of exceptions, and this bill may contain all the 
evidence, and must do so if necessary to determine the 
questions raised. Such a bill of exceptions is not 
required to be signed by the judge, but by the referee 
alone, and is not subject to the provisions of section 311 
of the code, for settling bills of exceptions. 

In the case at bar there is nothing before the court 
showing that what purports to be a bill of exceptions 
contains all evidence, and therefore it is impossible for 
us to review the findings. The evidence in the record, 
however, fully sustains the judgment, and if it is all the 
evidence in the case, substantial justice has been done. 
The judgment of the district court is affirmed. 

JUDGMENT AFFIRMED. 
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Peter JENAL, PLAINTIFF IN ERROR, V. THE GREEN IsLAND 
Dratnine Co., DEFENDANT IN ERROR. 


Construction of Drains. Drains or levees for the reclamation of 
wet or overflowed lands can be constructed across the lands of 
others, and the cost assessed thereon, except by consent, only 
in cases where the public welfare will be subserved. 


Error to the district court for Cedar county. Tried 
below, before Barngs, J. The opinion states the case. 


B. Boyd and Marlow & Munger, for plaintiff in error. 


The act is unconstitutional. Sec, 20, Art. I., Constitu- 
tion. Sedgwick Constitutional Law, 447. Reeves v. Treas- 
urer of Wood County, 8 Ohio State, 388. Harward v, St. 
Clair Drain Co., 51 Tll., 180, Hessler v. The Drainage 
Co., 58 Ill., 105, Gage v. Graham, 57 Ill., 144. Board of 
Directors v. Houston, 71 Il., 318. 


Wilbur F. Bryant and Gantt & Norris, for defendant in 
error, cited inter alia, Norfleet v. Cromwell, 70 North Car., 
634. Mills on -Eminent Domain, Sec. 12. 2 Dillon 
Mun. Corp., 555. Turner v, Althaus, 6 Neb., 71. Talbot 
v. Hudson, 16 Gray, 417. Concord-R. R. v. Greeley, 19 N. 
H.,47. Anderson v. Kerns Draining Co., 14 Ind., 199. 
Etchison Association v. Busenback, 39 Ind., 362. Cooley 
Const. Lim., 581, 667. Ahern v. Dubuque, 48 Iowa, 140. 
Beekman v. Saratoga R. R., 3 Paige, 71. State ex rel 

- Abbott v. Dodge County, 8 Neb,, 184. 


MaxweEtL, On. J. 


This action was commenced in the district court of 
Cedar county, to enforce an alleged lien of the defendant 
upon certain lands of the plaintiff. A demurrer to the 
petition was overruled in the court below,and the plaintiff 
electing to stand on his demurrer, judgment was rendered 
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in favor of the defendant herein, The plaintiff brings 
the case into this court by petition in error. 

The question to be determined is—was the demurrer 
properly overruled? The petition states in substance 
that the plaintiff, (defendant in error) is a corporation 
organized under an act of the legislature approved Feb. 
19th, 1877, entitled ‘An act to authorize the construction 
of levees, dykes and drains, and the reclamation. of wet 
and overflowed lands by incorporated companies ;” 
(Comp. Stat., 520.] that said corporation was organized 
for the purpose of constructing a drain from the Missouri 
river in township 33, range 1 east, thence south or south- 
west until the tract of land known as the lake or lakes 
and lands contiguous thereto and all lands likely to be 
benefited by said drain be fully drained; that after 
said corporation was duly organized it made application 
to the county court of Cedar county for the appointment 
of appraisers, who were duly appointed, and after due 
notice made an assessment of the benefits to thelands to 
be affected by said ditch, and duly returned said assess- 
ment to the secretary of said corporation, and such assess- 
ment with an affidavit attached thereto was afterwards 
filed in the office of the county clerk of said county, and 
duly recorded; that prior to the actual construction of 
said work or any part thereof, surveys of the same were 
made, and the estimated cost did not exceed the aggregate 
of the assessments; that in April, 1878, an assessment 
of ten per cent. upon the gross amount assessed upon 
the lands benefited was made and placed in the hands of 
the treasurer of said corporation for collection; that ad- 
ditional assessments amounting to twenty per cent. upon 
the gross assessment were afterwards made and placed 
in the hands of said tveasurer for collection; that Peter 
Jena] is the owner of the following described lands (giv- 
ing description) affected by the construction of said drain 
upon which there is now due the sum of $80.40 with inter- 
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est, and praying that said lands may be appraised, adver- 
tised and sold and the money arising therefrom may be 
applied in payment of said sum, etc. 

Sec, 1, of “An act to authorize the construction of 
levees, dykes and drains, and the reclamation of wet and 
overflowed lands by incorporated companies” provides 
‘that: “Any number of persons not less than three, being 
owners of lands wet or liable to be overflowed, may organ- 
ize a company for the purpose of draining, reclaiming 
and protecting such lands, which shall have power to 
straighten, deepen and make new channels for the whole 
or any part of a river, or water course, and to construct any 
dykes, drains, levees and breakwaters, and to do every- 
thing which they shall deem proper to accomplish the 
purposes for which the company shall have been organ- 
ized.” 

Sections 2, 8 and 4 provide the mode of organizing and 
electing officers, and filling vacancies in the office of 
directors. : 

Sec. 5 provides for the management of the affairs of 
the company. 

Sec. 6 provides that the company may apply to the 
district court, or county court in term time, or to a judge 
thereof in vacation, for the appointment of three apprais- 
ers, who shall assess the benefits along the line of said drain 
and file a schedule of such assessment in the county 
clerks office, etc., and providing that such assessment 
shall be a lien on the lands thus assessed from the date 
of filing such assessment, and providing for an appeal, 
ete. 

Sec. 7 requires surveys and the actual cost of the work 
to be made, before the actual construction of the work. 

Sec. 11 provides for the foreclosure of the lien. 

Sec. 12 provides that: “The company may appropriate 
any land, stone, timber, gravel, or other materials neces- 
sary for the right of way, or the construction, mainten- 
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ance, or improvement of their preposed work, by first 
paying into the county treasury of the county where the 
land is situated, for the use of the owner of the land, the 
amount of damage assessed by said appraisers to him 
therefor.” 

The other sections of the act refer to the powers of the 
corporation, to which it is unnecessary to call attention. ~ 
The act is copied in part from the law of Indiana on that 
subject, but leaving out several important provisions for 
the protection of land owners. 

The plaintiff contends that inasmuch as the act auth- 
orizes an appropriation of private property for private, 
and not for the public welfare, that it is unconstitutional 
and void. 

_ Blackstone says: “The third absolute right * * * 
is that of property, which consists in the free use, enjoy- 
ment, and disposal of all his acquisitions, without any 
control or diminution, save only by the laws of the land. 
* * * * The laws of England are therefore in point 
of honor and justice extremely watchfnl in ascertaining 
and protecting this right. Upon this principle the great 
charter has declared that no freeman shall be disseized 
or divested of his freehold, or of his liberties, or free cus- 
toms, but by the judgment of his peers or by the law of 
the land.” Cooley’s Blackstone, 137. 

Sec. 21, Art. I., of the constitution, provides that: 
“The property of no person shall be taken or damaged 
for public use, without just compensation therefor.” The 
legislature possesses no authority, however, to take the 
property of one citizen and transfer it to another, even 
where full compensation is made. Reeves v. Treasurer, 8 
Ohio State, 346 ; Cooper v. Williams, 5 Ohio, 898 ; Osborn v. 
Hart, 24 Wis., 90; Bankhead v. Brown, 25 Iowa, 540. The 
law guarantees to every one the free use and enjoyment of 
his property, and he can be required to surrender it only 
when it is required for public use, and upon full compen- 
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sation being made. The statute in question authorizes 
the entry upon lands and construction of drains, when- 
ever the private interest of the corporation requires it, 
and without reference to the public welfare. Any num- 
ber of persons, not less than three, being the owners of 
wet and overflowed lands, whenever it is for their inter- 
est, may locate a ditch across the lands of others. There 
is no requirement in the act that the corporation shall 
act only in cases where the public welfare would be 
advanced. And there are no conditions upon which their 
right to locate a- ditch depend, except that they are the 
owners of wet or overflowed lands. A ditch may be 
located and opened across the lands of individual own- 
ers merely to subserve private interests. Three individ- 
uals, by forming a corporation, may locate and open a 
drain across the property of others without their consent, 
and compel them to bear the burden of constructing the 
same. This is an infringement of the right of private 
property, and is unauthorized and void. Even the board 
of county commissioners have no authority to authorize 
the location or construction of drains, except where they 
“will be conductive to the public health, convenience or 
welfare.” The assessment being unauthorized, the peti- 
tion fails to state a cause of action. The judgment of 
the district court is reversed and the case remanded. 
REVERSED AND ReMANDED. 


Jacok B, Liyincer, PLAINTIFF IN ERROR, v. Isaac M. 
RaYMOND, ,AND OTHERS, DEFENDANTS IN ERROR. 


An assignment for the benefit of creditors sustained. Rehearing 
denied. 


Appuication for rehearing of the case, ante p. 19. 
Harwood & Ames, for the application, 


Maxwei, Ca. J. 
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The defendants move for a rehearing in this case upon 
certain specified grounds, that will be considered in their 
order. 

First. It is objected that the assignment was never 
entered on the numerical index, nor recorded in the deed 
record, but only in the miscellaneous record. 

It appears from the stipulation of facts, and also from 
the record itself, that the deed of assignment was made 
on the 30th day of January, 1878, and filed for record on 
the next day. 

Sec. 1 of the act “relating to voluntary, assignments for 
the benefit of creditors,’’ approved February 19, 1877, pro- 
vides that: “In every case in which any person shall 
make a voluntary assignment of his estate, real or per- 
sonal, or both, or any part thereof, to any person or per- 
sons in trust for his creditors, it shall be the duty of the 
assignee or assignees within thirty days after the execu- 
tion thereof, to file in the office of the clerk of the district 
court, inthe county in which the assignor shall reside, 
an inventory of all the estate or effects so assigned, 
accompanied with an affidavit by such assignees that the 
same is a complete inventory of all such estate and 
effects, so far as the same has come to their knowledge.” 

Sec. 2 provides for the appointment of appraisers. 

Sec. 8 provides that the assignees shall give bond, ete. 

Sec. 4 requires the assignee to give notice of his ap- 
pointment and of the filing of claims. 

Sec. 5 provides that the assignment shall inure to the 
benefit of all creditors in proportion to their demands, 
laborers to the extent of $100.00 to be paid in full. 

Sec. 7 provides that ‘‘all assignments so made and ex- 
ecuted as aforesaid, which shall not be recorded in the 
office of the recorder of deeds in the county in which real 
estate so assigned is situated, within thirty days after the 
execution thereof, shall be considered null and void, 
as against any of the creditors of said assignor, and sub- 
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sequent bona fide purchasers without notice.” [Comp. 
Stat., Chap. 6.] 

Sec. 78,-of Chap. 18, Comp. Stat., provides that: “The 
county clerk shall be ex-officio register of deeds, and shall 
have the custody of, and safely keep’and preserve, all 
books, records, maps, and papers kept or deposited in his 
office; he shall also record or cause to be recorded, 
in suitable books, all deeds, mortgages, instruments and 
writings, authorized by law to be recorded in his office, 
and left with him for that purpose.” 

Sec. 82 provides that: “ Different sets of books shall 
be provided for the recording of deeds and mortgages ; in 
one of which sets all conveyances absolute in their 
terms, and not intended as mortgages, or as securities in 
the nature of mortgages, shall be recorded; and in the 
other set such mortgages and securities shall be 
recorded.” 

Sec. 87 provides that: “The county clerk shall also 
keep a separate book, to be called the “Miscellaneous 
Record,” in which all papers, instruments, and writings 
not entitled to be recorded in any of the books hereinbe- 
fore provided for, shall be recorded.” 

’ The miscellaneous record would seem to be the proper 
book in which to enter an assignment, and therefore we 
must hold that it was properly recorded. 

Second. A great deal of stress is laid upon the fact 
that four days prior to the assignment, the assignors 
delivered to one Gillan, promissory notes in the aggre- 
gate to the amount of $1,050.00, in payment of $350.00 
not then due. It is claimed this transaction being 
fraudulent on their part, invalidated the whole assign- 
ment. In other words, that the intention of the 
assignors to defraud would of itself render an assign- 
ment, otherwise fair, void. Every assignment of pro- 
perty to a trustee is, to some extent, a hindering 
and delaying of creditors, and is: void as to the créd- 
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itors, if the property is not to be applied to the pay- 
ment of their debts. And when, instead of distributing 
his property among his creditors as far as it will go, the 
assignor places it beyond their reach by an assignment, 
for the purpose of preserving it for his own use, or that 
of a friend, courts do not hesitate to declare such assign- 
ment void, because under the pretext of an assignment, 
the debtor has concealed or prevented the application of 

‘his property to the payment of his debts. But where the 
debtor parts with all control of his property, and devotes 
it absolutely to the payment of his debts without reserva- 
tion, the advantage to creditors is clear and direct, and 
although there may be delay in the payment of the debts, 
still the assignment is not fraudulent and will not be 
declared void. 

In the case at bar the deed of assignment contains 
these provisions: “For the said consideration aforesaid, 
to him so paid as aforesaid, hereby sells, assigns, grants, 
and conveys unto the party of the second part, all his 
lands, tenements, hereditaments, goods, chattels, prop- 
erty, choses in action of every name, nature and descrip- 
tion, wheresoever the same.may be,” etc. The assignee 
is a trustee for the creditors. Under such an assign- 
ment he may sue for, and recover any money or property 
belonging to the trust estate, no matter where the same _ 
may be. If Mr. Gillan has received money or prop- 
erty belonging to the assignors without consideration, or 
to which he is not entitled, it isthe duty of the assignee 
to institute an action to recover the same. Under our 
statute claims must be allowed against the estate, and 
any one interested therein may attack any claim for 
cause. The assignee is under the control and direction 
of the district court, and it is the duty of such assignee 
to collect and apply the whole estate to the payment of the 
debts as speedily as possible. The court should require 
the utmost good faith on his part, and should see to it 
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that the trust is faithfully and speedily executed. An 
assignment making an equal distribution of the debtor’s 
property among all his creditors is favored in law, and 
being equitable in its character will receive, so far as may 
be, the favorable consideration of the court. There is no 
error in our former ruling, and the judgment heretofore 
rendered is affirmed. 


JUDGMENT ACCORDINGLY, 


THe Sratre or NesRASKA, EX REL THE ATTORNEY GEN- 
ERAL, Vv. F. W. Lerprke, Auprror or Pusuro Ac- 
COUNTS. 

Fees of State Auditor. By sec. 24, Art. V, of the constitution, 
all fees earned or collected by the auditor of public accounts be- 
long to the state, and are payable in advance into the state 
treasury. Fees for services performed by the auditor in mak- 
ing “statements for publication of life insurance companies, and 
procuring the same to be published, and issuing duplicate certi- 
ficates, for both fire and life insurance companies” are no excep- 
tion to this rule. 


OrtemaL application for mandamus. An alternative 
writ was issued at July Term 1880, and upon a hearing 
thereof, with return of respondent, and report of referree 
appointed to take testimony, a peremptory writ was 
awarded, 

The alternative writ was as follows: 

The State of Nebraska, 

To F. W. Leidtke, auditor of public accounts of said 
state: Whereas it has been suggested to our supreme 
court, sitting in Lincoln, in said state, that you have ever 
since the 9th day of January, 1879, held the office of audi- 
tor of public accounts, duly qualified and now acting in 
that capacity; that during the time you have held said 
office, you as such auditor of public accounts, have received 
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the following amounts of money, to-wit: the sum of 
$1,165.37 as office fees as auditor of public accounts, and 
also the sum of $7,498 fees received on account of insur- 
ance, making in all the sum of $8,663.87, that said sums 
of money were received by you for fees charged as pro- 
vided by law, and paid into your office of auditor of pub- 
lic accounts by different persons and insurance compa- 
nies doing business in this state, and that during the 
same time you have also received the amount of salary 
provided for by the constitution at the rate of $2,500 per 
annum; that of said sums of money so as aforesaid 
received as fees, you have paid into the state treasury the 
sum of $1,108, leaving the amount of $7,560.37, which is 
now in ycur hands, and which it is your duty, as such 
auditor of public accounts, under the constitution and 
laws of the state of Nebraska, to pay into the state treas- 
ury; that, on the 28th July, 1880, in response to a 
demand on that behalf, duly made by Albinus Nance, 
governor of said state, directing you to pay said sum of 
$7,560.37, into the state treasury, you refused and still 
refuse so to do: 

Now therefore, we being willing that speedy justice 
should be done in the premises, do command, that imme- 
diately upon the receipt of this writ, you pay into the 
state treasury the said sum of $7,560.37, or that you ap- 
pear before the supreme court, at Lincoln, on Thursday,. 
August 12, 1880, and have you then and there this writ 
with your return hereon of having done as you are 
hereby commanded, etc. 

To the above the defendant made the following return: 

And now comes the defendant, F. W. Leidtke, and for 
answer to the alternative writ of mandamus issued here- 
in, admits that he is the duly elected and qualified aud- 
itor of public accounts of the state of Nebraska, and that 
since the 9th day of January, 1879, he has held said office 
and been acting in that capacity. ‘That during the time 
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he has been acting as auditor of public accounts as afore- 
said, he has received as office fees belonging to said office 
for services rendered as auditor of publie accounts, the 
sum of one thousand one hundred and sixty-five dollars 
and thirty-seven cents, and no more, and he alleges that 
he has paid all of said sum into the treasury of the state 
of Nebraska, and that he now holds the state treasurer's 
receipts for said amount. 
- And the defendant further answering, says that be- 
tween the 9th day of January, 1879, and the commence- 
ment of this proceeding, there has been paid to him by 
the insurance companies doing business in this state, for 
labor and services performed by him and his employees 
under the law, entitled: ‘Insurance companies,” for 
examining the divers statements filed in his office by said 
insurance companies as required by sections 20 and 28 
of said act, and for examining into the standing of said 
companies and issuing certificates of renewal as required 
by section 25 of said act, and for issuing certificates of 
authority to the various agents of said companies through- 
out this state, as required by section 24 of said act, the 
sum of six thousand, eight hundred and fifty-two dollars. 
But this defendant alleges that the services rendered by 
him and his employees as aforesaid constituted no part 
of his official duties as auditor of public accounts, but 
wholly separate and distinct therefrom, and that the sery- 
ices rendered by him for the insurance companies were 
reasonably worth the amount received by him therefor. 
And the defendant further answering, says that he has 
performed divers services for the various insurance com- 
panies doing business in this state, outside of any official 
duty, and has expended money and incurred obligations, 
at the instance and request of the said companies, which 
services consisted in preparing statements for publication 
of life insurance companies and procuring the same to be 
published, and issuing duplicate certificates for both fire 
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and life insurance companies, the examination and publi- 
cation of which statements, and the issuing of such dupli- 
cate certificates, are not required by any law of this state, 
but which services were rendered by this defendant out- 
side of his official duties for said companies at their in- 
stance and request, and for which said companies paid 
this defendant the sum of six hundred and forty-six 
dollars. : 

And this defendant further says that the services 
rendered by him for the insurance companies as last 
aforesaid, were reasonably worth $646.00. That there is 
no law directing or requiring this defendant to render the 
services for which the amount of money last aforesaid 
was paid, and that said money was not, nor any part 
thereof, collected as fees due under any statute of this state, 
and that the rendition of said services were no part of 
the duties imposed upon him by law as auditor of public 
accounis. 

And the defendant further answering admits, that dur- 
ing the time he has discharged the duties of auditor of 
public accounts, he has drawn his salary as stated in the 
writ, 

And the defendant further answering, denies each and 
every allegation in said writ, not hereinbefore specifically 
admitted or denied. 


C. J. Dilworth, Attorney General, in personam. 


Brown & Marshall and Mason & Whedon, for respon- 
dent. 


Laxg, J. 


The sole question presented upon this relation and the 
agreed facts, is simply whether the fees collected by the 
respondent, while acting as auditor of public accounts, 
for services rendered by him in administering the act re- 
lative to “ Insurance Companies,” belong to the state, or 
to him. In view of the following provision of the con- 
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stitution of this state, the question seems to us to be a 
very simple one. 

Sec. 24, Art. V., after fixing the salaries of various state 
officers, including that of the auditor of public accounts, 
provides that, “ they shall not receive, to their own use, 
any fees, costs, interest upon public moneys in their 
hands or under their control, perquisites of office, or 
other compensation, and all fees that may hereafter be 
payable by law for services performed by any officer 
provided for by this article of the constitution, shall be 
paid, in advance, into the state treasury.” 

According to this provision, strictly speaking, all such 
fees should be paid in advance of the performance of the 
required service into the state treasury, the treasurer 
giving proper vouchers therefor, to be retained by the 
officer in his office as evidence of the required amounts 
having been so paid. But, inasmuch as the respondent 
received the fees in question to himself, and still retains 
the moneys, he must be held to have taken, and to hold 
them, in trust, for the use of the state, and in duty bound 
to hand them over to the state treasurer, the lawful cus- 
todian thereof. 

As to the greater part of these fees, it is admitted that 
they were received by the auditor for strictly official 
duties required by said act, but the respondent contends 
that six hundred and forty-six dollars thereof were for 
services not official, which the insurance companies 
might have dispensed with, and which he was under no 
obligation to perform, but which he nevertheless did 
perform in compliance with their request. These particu- 
lar services are described by the evidence as consisting of 
the preparation of “statements for publication of life 
insurance companies, and procuring the same to be pub- 
lished, and issuing duplicate certificates for both fire and 
life insurance companies.” These fees, it is strongly 
urged, the respondent is entitled to retain as his own, in 
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any event. But we think otherwise; for although the ser- 
vices for which they were charged may not have been 
entirely indispensable to the proper enforcement of the 
law, they were at least semi-official, and were performed 
by him as the agent of the state, whose obligations and 
duties preclude the idea that he could, at the same time, 
be in the private service and pay of the insurance com- 
panies. This act for the regulation of insurance com- 
panies is an important one, and its due observance essen- 
tial to the protection of the inhabitants of the state 
against manifold impositions and wrongs. It vests in the 
auditor of public accounts a large discretion, and very 
grave responsibilities, and public policy, as well as the 
due execution of the law, requires that he have no 
divided allegiance in its enforcement. 

Section 32, of the act, provides the following fees, viz: 
“ For examining and filing of the first application of any 
company, and issuing of the certificate of license there- 
on, fifty dollars, * * *; for filing each annual state- 
ment herein required, twenty dollars ; for each certificate 
of authority, two dollars; for every copy of paper filed 
as herein provided, the sum of ten cents per folio, and 
fifty cents for certifying the same, and affixing the seal of 
office thereto.” Now if the auditor, in violation of the 
law, exact larger fees than are here provided, or if the 
companies take a greater number of certificates of auth- 
ority than are necessary, or folios of written matter that 
could be dispensed with, such excess does not go to the 
benefit of the officer, but, like any other portion of fees 
earned by him, to the state, whose servant he is; and 
under the provision of the constitution that “all fees that 
may hereafter be payable by law for services performed 
by” such officer, must be duly accounted for. Such being 
our views, we must hold that all of these fees belong to 
the state, and a peremptory writ as prayed is granted. 

Writ ALLOWED. 
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SamueL J. HoweLn anp THomas Gipson, PLAINTIFFS IN 
eRRoR, v. THE Wiicox & Gress Sewinc Macnine 
Co., DEFENDANT IN ERROR. 


1, Partnership Name: USEOF, One member of a partnership 
has no right to give a promissory note in settlement of his in- 
dividual debt, unless duly authorized by his co-partner, or it is 
afterwards ratified by him. 

Evidence reviewed and held to be inadequate to 
prove either assent or ratification, 

3. Instructions to Jury. When, in consequence of a mis-state- 
ment of the pleadings, an instruction has a tendency to confuse 
or mislead the jury, it is good ground for a new trial. 


2. 


Error to the district court for Douglas county. Tried 
below, before Savacz, J. The facts appear in the opin- 
ion. 


Kennedy & Gilbert, for plaintiffs in error, cited, Lansing 


v. Gaine, 2 Johns., 800. Foot v. Sabin, 19 Johns,, 154. 
Whitaker v. Brown, 11 Wend., 75. Tallmadge v. Penoyer, 
85 Barb., 120. Livingston v. Hastie, 2 Caines, 246. 
Dubois v. Rosevelt, 4 Johns., 262. Williams v. Walbridge, 
8 Wend., 415. Joice v. Williams, 14 Wend., 141. Elliott 
v, Dudley, 19 Barb., 326. 


C. J. Green, for defendant in error. 
Laxe, J. 


In November, 1876, Howell, one of the plaintiffs in 
error, in his individual capacity, and for himself alone, 
entered into an arrangement with the defendant in error 
to canvass for the sale, and sell its sewing machines in 
this state, and in the territories of Wyoming and Utah, 
For a number of the machines, jand other property, 
received by him from the company in pursuance of this 
arrangement, Howell incurred the indebtedness for 
which the notes in controversy were finally given, in sat- 
isfaction of his individual notes which had matured. 

12 
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Shortly after Howell had made this arrangement, and 
incurred the indebtedness, he entered into negotiations 
with his co-plaintiff in error, which resulted in their 
becoming associated under the firm name of 8. J. Howell 
& Co., for the prosecution of that portion of the business 
relating to Wyoming and Utah; Howell’s relation to the 
sewing machine company remaining unchanged, and he 
retaining that branch of the business to be done in Ne- 
braska to himself. Thus far the facts are conceded, or 
abundantly proved, and there is really no controversy 
between the parties respecting them. 

And it is also established by undisputed evidence, 
that, owing to the failure of Howell to obtain from the 
sewing machine company the requisite number of 
machines to enable Gibson, who was to take personal 


charge of the business in Wyoming and Utah, to prose- 


cute the work with vigor as he had arranged, not a sin- 
gle machine was sold in either of those territories, and 
nothing beyond mere preparation, by way of correspond- 
ence and distribution of printed circulars, was done 
toward carrying out the scheme for which the firm of 8. 
J. Howell & Co. was formed. 

The first error assigned, and the one most relied on is, 
that the verdict of the jury is not sustained by sufficient 
evidence, and its consideration will require a brief exam- 
ination of the pleadings, and the testimony bearing upon 
the issues thereby formed. 

We find that the notes on which the action was brought 
were executed in the name of 8. J. Howell & Co. The 
action is against Howell and Gibson in their individual 
capacities. As before shown, they were given in renewal 
of the individual notes of Howell alone, and for an 
indebtedness to which Gibson was not, originally at 
least, a party. In his separate answer, Gibson, after 


’ reciting the before mentioned arrangement between the 


sewing machine company and Howell, alleges that he 
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“ never in any manner incurred, nor assumed any liabil- 
ity, either in respect to the purchase of said machines, 
or upon said promissory notes, or either of them; and 
never, in any manner, authorized, or consented to the ex- 
ecution of said promissory notes, or either of them, in 
the name of 8. J. Howell & Co.,” ete. 

To this answer there is no reply, and we might dispose 
of the case, as to Gibson, upon the ground that, by the 
admitted facts, no liability is shown, but we prefer to ex- 
amine this question by the lght of the testimony. 
It being conceded that Gibson was not in any manner 
connected with the original transaction between Howell 
and the sewing machine company, it follows that he 
could not, without his individual assent, be rendered lia- 
ble for Howell’s indebtedness on that account. It is a 
conceded fact that these renewal notes were actually 
signed by Howell. Unless duly authorized by Gibson, 
Howell had no right to thus use the name of 8. J. Howell 
& Co. As was well said by the district judge, in his 
charge to the jury: “ The notes, having been given for 
a debt ineurred prior to the formation of any connection 
between Messrs. Howell and Gibson, are not a valid 
claim against Mr. Gibson, unless he authorized the sign- 
ing of the firm name, or ratified Mr. Howell’s action 
after learning that he had so signed.” , 

The testimony chiefly relied on to show that Gibson 
authorized this use of the firm name, is taht of two wit- 
nesses, Hemingway and Tallman, taken by deposition. 
The first of these witnesses was in the employ of the de- 
fendant in error at Omaha before and at the time Howell 
gave the first notes. Itis quite evident from the testimony 
that, in giving it, she was laboring to connect Gibson with 
them, and to show that he regarded himself as jointly lia- 
ble with Howell thereon. Her testimony is as to what 
transpired before the notes in dispute were given. For 
instance, she swears that she called upon both Howell 
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and Gibson for payment “ on account of indebtedness to 
the company for machines sold,” by turning over some 
of the machines then on hand, and that ‘“‘Mr. Gibson 
said they had already turned over all they could spare,” 
that “they complained of hard times, and a general 
reduction in prices. Mr. Gibson said that he thought the 
company ought to help, but that if it would not, then we 
can stand it ourselves.” She says: “I urged payment, 
and Mr. Gibson said he had no loose money by him 
then. Between them, they said they would like to 
give new notes. Whether Mr. Howell or Mr. Gibson first 
said this, I don’t know. They were both together, and 
we talked that matter over between us, and we all dis- 
cussed the question of new notes to be given by them for 
an extension. In speaking of giving new notes, they said 
‘we.’ Howell did not say ‘J,’ nor did Gibson speak of 
them as being Howell’s notes alone. Mr. Gibson wanted 
the company to help them by taking notes for a less 
amount, that is, to deduct something from whatI sup- 
posed were Howell’s old notes, and it was in that way 
that he wanted the company to help them, and said that 
if the company would net do so, we can stand it our- 
selves. I would not do this, then they said they would 
give new notes for an extension. They said that was the 
best they could do. Mr. Howell brought me, before 
I went away, no money, nor did Mr. Gibson, as they 
could not raise any cash at that time. They promised 
to send me money as soon as they could raise it; and I 
received $55.50 from them after I got to Saint Joseph. 
When I left Omaha they had given me to understand 
that they would give the extension notes. Neither of 
them denied the indebtedness, on the contrary spoke of 
the amount as owing by them frequently.” 

For several reasons, the entire truthfulness of this 
witness is doubtful. It is not claimed that, up to the time 
of her alleged conversations with Gibson, he had in any 
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way become a party to Howell’s indebtedness to the sew- 
ing machine company, and yet she would convey the idea 
that he had evinced to her as much interest in the mat- 
ter as if he were a principal therein, promising payment 
from time to time, and actually sending her at Saint 
Joseph the sum of $55.50 on account of the original 
‘notes. As to Gibson, her story is not only unreasonable 
in view of the conceded facts, but she is flatly contra- 
dicted in important, particulars by all of the other wit- 
nesses, even by Tallman, another witness of the defend- 
ant in error, who made all of the contracts, and took 
both the original and renewal notes. As to the small 
payment sent to her, as she swears, by both Howell and 
Gibson, Tallman says in his testimony, that “he, How- 
ell, paid to our agent, Miss Hemingway, fifty -or fifty- 
five dollars, according to her report,” so that her report 
to Tallman and her testimony cannot both be true. But 
even if the fullest credit were to be given to all she says, 
its only effect as between these parties would be to show 
that Gibson was interesting himself in Howell’s business, 
and was at that time merely willing to aid him in procur- 
ing an extension of time, by joining with him in renewal 
notes; for, that he was under any legal obligation to the 
sewing machine company, prior to the date of thenotes in 
controversy, is neither claimed nor shown. Tallman, who 
acted for the company in making all of the contracts 
with Howell, and who took both the original and renewal 
notes, states explicitly that he had nothing to do with 
Gibson, and did not even know him, until the day he took 
the notes in controversy, 

The question, whether Gibson actually became a onaty 
to the renewal notes, must be settled, mainly, as we think, 
by what actually occurred on the day they were given, 
for although he may have been willing to aid Howell by 
lending his credit, yet if he neither authorized Howell to 
use it, nor ratified ils use afterwards, surely he cannot be 
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held liable. Gibson not only swears positively that he 
did not authorize the execution of the notes in the name 
of 8. J. Howell & Co., but that he had no knowledge even 
of its having been done, until after they had matured ; 
and in this he is fully corroborated by Howell, who it is 
conceded actually affixed the signature to them. 

Against the explicit and positive testimony of both 
Gibson and Howell, that such use of the partnership 
name was wholly unauthorized by the former, we have 
nothing but Tallman’s recollection of the matter. He 
swears that on the day the notes were given he came to 
Omaha “with the view of securing or collecting money 
due us from Samuel J. Howell,” not from 8. J. Howell & 
Co. That he was much pressed for time, having.only a 
“very few hours, perhaps three or four, possibly five, in 
which to transact business with Mr, Howell, driven twelve 
miles in the country and back, and then got train for St. 
.Louis that same day.” To save time, he says, he took 
Mr. Howell with him on his drive to the country, and on 
the way talked over the matter of -settlement, and ar- 
ranged to take back “a portion of the stock remaining in 
his hands and credit the value of the same upon the past 
due notes then in our hands against him, we to receive 
about fifty dollars in money; the balance of eight hun- 
dred dollars then due to be paid by the notes of 8. J, 
Howell & Co.” ‘This it will be observed is stated as the 
result of the interview between himself and Howell alone. 
He swears further, that on his return to Omaha, he saw 
Gibson and told him of the conclusion to which he and 
Howell had come, and that he was willing to take back a 
portion of the stock, “receive about fifty dollars in money, 
and the balance in the notes of S. J. Howell and Thomas 
Gibson. Mr. Gibson and Mr. Howell consented to the | 
arrangement, and delivered to me four notes of S. J. 
Howell & Co., in settlement of the balance.”” That “8S, 
J, Howell signed for the Company,” in his presence, and 
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in the presence of Gibson. He further says, that he took 
the notes “in a good deal of haste,” and that his “inter- 
view with Howell and Gibson would not exceed twenty 
minutes.” He had seen Mr. Gibson “never before or 
since.” 

Conceding to this witness the utmost good faith in all 
he says of this interview, it by no means proves, against 
the positive denials of both Howell and Gibson, nor even 
without these denials would it be satisfactory, that Gib- 
° son authorized the signature of 8. J. Howell & Co. to 
these notes. He does not claim to give the precise lan- 
guage used on this occasion, and it is admitted that he 
could not, but only “‘the gist of it.” He says, he told Gib- 
son that, for the balance, he was willing to take “the 
notes of S. J. Howell and Thomas Gibson,” not the notes 
of 8. J. Howell & Co. The proposition then, it appears, 
was to take individual notes, while those executed and 
delivered by Howell, were of the firm of S.J. Howell & 
Co. Then, again, as to Gibson’s assent to the arrange- 
ment, this is a mere conclusion of the witness; no facts 
are stated from which the court or jury could safely con- 
clude that such assent was given. We cannot accept the 
conclusion of this witness, whose story was given without 
eross-examination, the weight of evidence in the estab- 
lishment of this principal ultimate fact. That Howell 
gave his assent is evident, for he personally affixed the 
signature of the firm, and delivered the notes; but notso 
Gibson, who neither signed them, nor, so far as is shown 
by probative facts, in any manner, by wortl or deed, au- 
thorized this use of their firm name. 

A careful reading of the testimony brings us to the 
conclusion that an overwhelming preponderance of legit- 
imate evidence supports the claim of Gibson, that he 
neither authorized nor consented to such use of the name 
and credit of his firm, and consequently that the verdict 
"in this particular is unsupported by the evidence, 
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It is contended also, that the second instruction to the 
jury was erroneous. By it the jury were told that: “The 
defendants answer, that by a certain written agreement 
made at the same time of the giving of the notes, of 
which these now in suit are the renewals, the plaintiff 
agreed to furnish them sewing machines at certain agreed 
prices,” etc. As to Howell’s answer, this statement was 
substantially correct, but as to Gibson’s it was not. Sep- 
arate answers were filed, and in Gibson’s, the agreement 
referred to by the judge in this instruction is mentioned - 
thus: that “Samuel J. Howell entered into a contract 
with the plaintiff, in his own personal right and interest, 
* * * whereby, and in consideration that said 8. J. How- 
ell should open and maintain a retail office and sales room 
for the sale of the plaintiff’s sewing machines exclusively, 
* * * said plaintiff would furnish to said Howell all the 
machines necessary for that purpose,” etc. 


It is apparent that this instruction was a very serious 
mis-statement of Gibson’s claim respecting his attitude to 
the original indebtedness, as given in his answer, and 
may have caused the jury to understand that he was in 
some way a party to the former contract between Howell 
and the sewing machine company, and, therefore, justly 
liable for machines furnished, in the language of the in- 
struction, “to them.” The fact that in a subsequent in- 
struction the jury were properly told, as before shown, 
that the new notes were not a valid claim against Gibson 
“‘anless he authorized the signing of the firm name,” etc., 
will not cure the defect, for if the jury were not in fact 
misled by the error, its tendency was to confuse and mis- 
lead them, which of itself we have held to be good ground 
for anewtrial. Mutual Hail Insurance Company 0. Wilde, 
8 Neb., 427. 


As to the plaintiff in error, Howell, we see nothing in 
the record of which he can justly complain, but, the judg- 
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ment being joint, for the errors against Gibson it must be 
set aside and a new trial ordered. 
REVERSED AND REMANDED. 


Arnotp M. DeCLEra, APPELLEE, v. Levi D. Hacer, anp 
OTHERS, APPELLANTS. : 


1, Constitutional law: AID TO WORKS OF INTERNAL IMPROVE- 
MENTS: LIMITATION AS TO, BY COUNTIES, The limitation upon 
county indebtedness, imposed by sec. 2, Art. XII, of the Consti- 
tution, relates solely to such as is created to aid in the construc- 
tion of works of internal improvement. 

Bridges built by a county upon the line of its 

highways and wholly within such county, are not “works of in- 

ternal improvement,”’ according to the constitutional meaning 
of that term; and money raised and expended therefor cannot 
be counted as a donation to a work of internal improvement. 


THis was an action, brought in the district court for 
Franklin county, to enjoin the defendants, county com- 
missioners and county clerk, from issuing $30,000.00 of 
bonds voted to aid in the construction of the Republican 
Valley Railroad Company. The bonds were voted in 
June, 1878. The assessed value of taxable property for 
that year was $302,000.00. The petition alleged this 
fact, and further that there were outstanding bonds to 
the amount of $18,000.00, and certain unpaid county war- 
rants. Also that school bonds to the amount of $6,000.00 
had been issued. Upon a trial below before Gast, J., a 
decree was rendered enjoining the issuance of the bonds. 
Defendants appeal. 


T. M. Marquet, for appellant. 


The petition on its face shows that. the indebtedness 
for the $18,000.00 was one incurred by borrowing money 
upon the bonds of Franklin county. There is no author- 
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ity under the internal improvement act for borrowing 
money and issuing bonds therefor. Adams v. Ills., 82 
Til.; 188. 1 McCrary, 377. Scipiov. Wright, 11 Otto, 666. 
Thayer v. McCarty, 3 Dillon, 389. Kansas Statutes, 510. 
Lawrence v, Wood, 102 U. 8. Repts. (12 Otto), 298. Hos- 
ier v. Board of Higgins, 7 N, W. Reporter, 897. 


Mason & Whedon, for appellee, cited Reineman v. C. C. 
-¢ B. H.R, R.,7 Neb., 810. 


Lake, J. 


At first, without much reflection, and in deference to 
the opinion of the district judge, I was disposed to hold 
that the petition states a cause of action, but upon a 
fuller examination I am forced to the conclusion that it 
does not. 

The constitutional inhibition upon the creation of mun- 
icipal and county indebtedness involved in this case is as 
follows: “No city, county, town, precinct, municipality, 
or other subdivision of the state, shall ever make dona- 
tions to any railroad, or other work of internal improve- 
ment, unless a proposition so to do shall have been first 
submitted to the qualified electors thereof, at an election 
by authority of law; Provided, That such donations of a 
county, with the donations of such subdivisions, in the 
aggregate, shall not exceed ten percent. of the assessed 
valuation of such county,” ete. 

This limitation, it is apparent,-is not upon the creation 
of indebtedness generally, but merely of that caused by 
“donations” to railroads, ‘‘or other works of internal im- 
provement.” It is very clear, therefore, that. as to so 
much of the indebtedness relied on to defeat the proposed 
issue of bonds to the Republican Valley Railroad Com- 
pany, as is represented by school district bonds, and the 
unpaid county warrants, no constitutional objection to 
the threatened action of the board of county commission. 
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ers exists. The indebtedness thus described was not 
created by donations to any work of internal improve- 
ment, and cannot be counted in filling the constitutional 
limit to which such aid may go. 

But, is the remaining indebtedness set out in the peti- 
tion thus restricted by the constitution? It is described 
as follows: “That on the first day of June, 1878, the said 
county of Franklin was indebted for money borrowed 
upon bonds of said Franklin county heretofore issued un- 
der and in pursuance of the provisions of an act entitled 
‘An act to enable counties, cities and precincts to bor- 
row money on their bonds, or to issue bonds to aid in the 
construction of works of internal improvement in this 
state, and to legalize bonds already issued for such pur- 
poses,” passed February 15th, 1869, and the various 
amendments thereto, in the sum of eighteen thousand 
dollars of principal, and two thousand dollars interest ; 
and that said bonds were on said first day of June, 1878, 
wholly unpaid, and a valid and subsisting charge 
against said county of Franklin.” 

The above is the entire description of said indebted- 
ness. Itis simply that the bonds were issued under the 
act to enable counties, etc. to aid in the construction of 
works of internal improvement, but omitting ail mention 
of the use to which the bonds, or the money raised 
thereon, was put. In short, the petition does not show, 
and the inference from what is alleged would be violent 
in the extreme, that the county of Franklin had aided 
to the extent of a single dollar ‘any railroad or other . 
work of internal improvement.” Therefore it would 
seem that the objection made on behalf of the defendants 
to the introduction of any evidence, on the ground that 
the petition did not state a cause of action, was well 
taken, and should have been sustained, From this con- 
clusion I see no escape. But even taking the case 
as made by the evidence, and the plaintiff's attitude ig 
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not at all improved, for it certainly shows no cause of 
‘action. By this it is established that these eighteen 
thousand dollars in bonds were neither voted, nor used, 
as “donations to any railroad, or other work of internal 
improvement,”’ but to pay for one county bridge already 
constructed, and to build another, across the Republican 
river in said county. 

The question, whether the means for such works could 
be lawfully raised under the act of February 15th, 1869, 
is not now before us. However this may be, it is very 
clear that the use to which the eighteen thousand dollars 
in bonds were put was not a donation by the county at 
all, but an expenditure merely of so much money, wheth- 
er legal or otherwise, in the improvement of its ordinary 
highways, of which bridges are a part. The. People v. 
The Commissioners of Buffalo County, 4 Neb., 150. 

For these reasons the judgment of the district court 
must be reversed, the injunction dissolved, and the peti- 
tion dismissed at the costs of the plaintiff. The other 
judges concur. 

JUDGMENT ACCORDINGLY, 


Marrua J. Courtnay, APPELLANT, v. THomas Prick, AND 
OTHERS, APPELLEES. 


1, Usury. It is a settled rule of this court that if an agent, in- 
trusted with the business of loaning money, exacts for its use, 
either directly or indirectly, interest in excess of the legal rate, 
the transaction will be judged usurious. Rule applied. 

2. Review of Questions of Fact. Another rule is that the 
findings of trial courts upon questions of fact will not be inter- 
fered with, unless clearly unsupported by the evidence. Rule 

" applied. 

8. Practice: QUESTIONS NOT RAISED IN THE TRIAL COURT, 
In its appellate jurisdiction, the province of this court is, 
generally, to review the rulings of inferior tribunals, duly 
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excepted to at the time of being made, and to correct such of 
them as are found to be erroneous; not the consideration of ques- 
tions first raised after the case is brought here, unless they be 
those of jurisdiction. : 
: DEFENSE OMITTED. If a defendant in the trial court 
omit a defense upon the merits which he might have made, he 
will, in this court, be bound. by the case made by the plead- 
ings and evidence, as exhibited by the records. 


4. 


Tris was an action in district court for Lancaster 
county, for the foreclosure of a mortgage; given by defend- 
arts to secure a note of $1,000, payable to Henry Atkins, 
and by him assigned to plaintiff. Defense—usury, and 
the court, Pounp, J., presiding, so found. Decree for 
plaintiff for $586.65, and judgment against her for costs. 
She appeals. ‘a 


Courtnay, Caldwell & Northrop, for appellant. 
Galey & Abbott, for appellees. 
Laks, J. 


It is a settled rule of this court that if an agent, 
intrusted with the business of loaning money, exacts for. 
is# use, either directly or indirectly, by whatsoever shift 
or device, interest in excess of the legal rate, the transac- 
tion will be judged usurious. Philo v. Butterfield, 3 Neb., 
256. Cheney v. White, 51d.,261. Same v. Woodruff, 6 
Id., 151. Samev. Eberhardt, 8 Id., 423. 

Another rule equally well established is that, upon 
questions of fact, this court will not interfere with the 
finding of a trial court, unless it is clearly unsupported 
by the evidence. Armstrong v. Freeman, 9 Neb., 11. 
Graham v. Kibble, Id., 182. And the finding will be con- 
sidered supported, unless there be a clear preponderance 
of evidence against it. Young v. Pritchett, 101d., 352. 
Helling v. Mortgage Security Co., Id., 611. Tested by 
these rules, how stands the case we are now considering ? 

It is conceded that the plaintiff took the note and se- 
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curity after maturity, so that, if the plea of usury would 
have been good against the original payee, it is now 
good as toclher. Among the facts brought out in evidence, 
and which seem to be undisputed, is a very important 
one testified to by Henry Atkins, the payee of the note, 
called on behalf of the plaintiff, viz: That the making 
of this particular loan to Price, as well as others made 
about the same time, was intrusted solely to the judg- 
ment and discretion of his agent, D. G. Hull, who made 
it, and exacted the interest reserved. We quote as fol- 
lows from his testimony : 

Q. Did you see or know anything in regard to 
the loan that was made by Mr. Hull to Mr. Price, the 
note of which is in controversy to-day ? 

A. I did not. 

Q. Did you know anything about it till after it was 
consummated ? 

A. Not till after. 

Q. Did you allow Mr. Hull to use his own judgment 
in regard to the way he loaned this money ? 

A. He used his own judgment in that loan so far as 
T am concerned, for I did not know anything at all about 
it. 

Q. Was he in the habit at this time of having written 
applications, and referring them to you? 

A. No. 

The amount of this loan was nominally one thousand 
dollars. The note was for that amount. Of this Price 
actually received seven hundred and eighty dollars only, 
the residue going to pay one year’sinterest, in advance, 
at the nominal rate of twelve per cent., and one hundred 
dollars charged by Hull for his services. It is this charge 
made by Mr. Hull which it is claimed renders this loan 
usurious. 

Price in his own behalf testified that “a week or so 
before this money was got, I met Mr. Hull in the city, 
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and he said he had got an agency to loan money, and jf 
any of the people down there wanted to borrow, send 
them up, he had money to loan.” And as to the money 
from which this loan and others were about that time 
made by him, Hull swears it came from Atkins, by means 
of a draft for a little less than five thousand dollars to 
one Maton, a friend, and subsequently a brother-in-law 
of Atkins, and was deposited to his (Hull’s) credit. The 
money was, therefore, intrusted to the keeping and care 
of Hull, and, from all the testimony, it is very clear, was 
loaned out upon his sole judgment as to the security to be 
required. That Hull was Atkins’ agent the evidence 
leaves no room for doubt. 

And Price also testified that, “when he,” (Hull), ‘came 
to balance, he took out one hundred dollars, and I told 
him he should retain fifty dollars less. He said that Mr. 
Atkins allowed him five per cent. for attending to the 
business, and keeping it straight, and he would have to 
take the amount, he could not wait for next year.” Hull 
was on the stand as a witness, but he did not deny that 
he so said to Price. Being true, the legitimate inference 
from this testimony would seem to be that as to the five 
per cent, commission, at least, the transaction was 
usurious; Price being willing that the other fifty dollars 
should be kept, probably, for Hull’s services in drafting 
papers, taking acknowledgments, ete. Hull, in answer 
to the question: “ What was said about your commis- 
sion?” answered, “I could only judge by what I ordinar- 
ily said.” But what he ‘ordinarily said” does not appear. 
He seems to have had no recollection on this particular 
subject, and left the statement of Price to stand entirely 
uncontradicted. It seems that, regarding this transaction 
generally, Hull’s recollection was not good, as he conceded 
by saying that he knew “ what the arrangement was, 
but could not give the conversation.” He could give 
conclusions, but not the facts upon which they were 
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based, which is not at all satisfactory to a court in deter- 
mining issues between parties. For these considerations, 
we see no reason for interfering with the conclusion of 
the district court, that the loan in question was usurious. 
We might refer at greater length to the testimony, but to 
do so would be of no particular use, therefore we 
abstain. , 

Asa second ground for reversal, it is contended that 
Price was estopped from making the defense of usury in 
this case, for the reason that he failed to make it in 
another foreclosure suit, brought by Atkins, before he 
parted with these securities, against that portion of the 
mortgaged estate lying in Otoe county, wherein a decree 
for the amount.claimed, a sale, and a partial satisfaction 
were obtained. This point is first made in this court: It 
is merely suggested in the petition, and also in the 
answer, that such proceeding had taken place in the dis- 
trict court for Otoe county, but the decree there was not. 
plead as an estoppel, nor was it ever referred to on the 
trial below. The judge’s attention was not called to it; 
and the trial of the question of usury was entered upon, 
and proceeded with by the examination of witnesses, 
precisely as if no prior suit had been instituted, or de- 
cree rendered. Inits appellate jurisdiction the province 
of this court is, generally, to review the rulings of infer- 
ior tribunals, duly excepted to at the time of being 
madé, and to correct such of them as are found to be 
erroneous; not the consideration of questions first raised 
after the case is brought here, unless they be those of 
jurisdiction. In civil cases especially, the rulings of 
trial courts, upon questions not of jurisdiction, and their 
action generally within the scope of their jurisdiction, 
unobjected to, must be regarded as satisfactory to the 
parties, and not to be interfered with on appeal. And if 
a defendant in the trial court omit a defense upon the 
merits which he might have made, and submits issues 
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not involving it, he will, in this court, be bound by the 
case made by the pleadings and evidence, as exhibited by 
the record. 

JUDGMENT AFFIRMED. 


Grorce D. Nosik, AND OTHERS, PLAINTIFFS IN ERROR, Y. 
StepHen Himeo, AND OTHERS, DEFENDANTS IN ERROR. 


1, Liability of constable. One S., who kept a drugstore had 
certain patent medicines belonging to H. & Co. for sale on com- 
mission. A constable with an execution against S., levied the 
same upon the property of H. & Co., and sold the same, although 
notified that S. was not the owner of it. Held, That the consta- 
ble and his sureties were liable to H. & Co., for the value of the 
property. 

2. 


BOND. The law requires a constable to give a bond, 
but makes no provision as to the amount of the penalty. The 
amount of the penalty is not material to the validity of the bond 
and is a mere limitation. 


Error to the district court for Fillmore county. Tried 


below, before Weaver, J. The facts appear in the opin- 
ion. 


Eller & Chase, for plaintiffs in error. 


1. A man cannot stand by and see his property sold 
under an execution against another without opposition, 
and then claim the property. Danmielv. Gorham, 6 Cal., 
44. Bondv. Ward, 7 Mass., 123. Taylor v. Seymour, 6 
Cal., 512. Vose v. Stickney, 8 Minn.,79. Wellington v. 
Sedgwick, 12 Cal., 476. Killey v, Scannell, 12 Cal., 78. 
Dunlap v. Berry, 5 Tll., 827. Lewis v. Whittmore, 5 N. 
H., 577. 

2. The law does not prescribe a bond for constable. 
Gen. Stat., 99, sec’s 2,5. The bond sued upon is, “That 
we —— -~—— firmly bound unto the county of Fillmore 
and state of Nebraska in the penal sum of $500.00.” The 

1B . 
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amount prescribed by law for a constable’s bond is not 
$500.00, and the sureties cannot be held for a greater 
amount than the law prescribes. A statutory bond must 
be in the amount required by law. Shuttleworth v. Levi, 
13 Bush, (Ky.), 195. Cutler v. Roberts, 7 Neb., 4. Gre- 
gory v. Cameron, 7 Neb., 414. The board of county com- 
missioners have no authority to fix the amount of a con- 
stable’s bond. 3 Neb., 42. Miller v. Commissioners, 1 
Ohio, 271. 

3. A bond taken and approved by a tribunal not 
authorized by law to take such bond is wholly void. 
Caffery v. Dudgeon, 38 Ind., 512. 


John P. Maule, for defendants in error, cited Ohio v. 
Jennings, 4 Ohio State, 419. People v. Schuyler, 4 New 
York, 178. Kane v. U. P. R. R., 5 Neb., 107. Williams 
v. Golden, 10 Neb., 482. 


Maxwetu, Cu. J. 


In August, 1877, the Sandwich Enterprise Company 
recovered a judgment for the sum of $314.75 against 
Lorenzo Snow, in the county court of Fillmore county, 
upon which an execution was issued in October of that 
year, and delivered to George D. Noble, a constable, who 
_ levied upon certain patent medicines of the value of 
$35.05, in the possession of Snow, but belonging to Himeo 
& Co., and sold the same under said execution and paid 
the proceeds to the plaintiff in execution. This action is 
brought by Himeo & Company against the constable and 
his sureties, upon his official bond, for the value of said 
medicines, and judgment was rendered in the court below 
in their favor for the sum of $34.05. Noble and his sure- 
ties assign various errors in the record, the more import- 
ant of which will be noticed in their order. 

First. It is objected, that the first instruction given by 
the court on its own motion, is erroneous. It is as fol- 
lows: ‘The plaintiffs in this case sue to recover the 
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value of certain property levied on by the defendant, No- 
‘ble, and sold by him as constable to satisfy a certain 
judgment against Lorenzo Snow, and if you shall find 
from the evidence that the property set out in plaintiffs’ 
petition was so levied on and sold by the defendant, No- 
ble, to satisfy a judgment against said Snow, and if you 
further find, that the said property was at the aforesaid 
times the property of the plaintiffs, S.O. Himeo & Co., and 
if you shall further find that at the time the levy was. 
made, said Geo. D. Noble was notified that a portion of 
the goods levied upon did not belong to said Snow, and 
that he proceeded to sell the property of plaintiffs, with- 
out attempting to ascertain to whom said goods belonged, 
then you will find for the plaintiffs, and assess their dam- 
ages at an amount equal to the value of the goods so sold 
belonging to plaintiffs.” 

Judge Cooley in his work on Torts, page 396, says: 
“Wrongs by a sheriff to others than the parties to 
suits are generally a consequence of his mistakes or 
his carelessness. Thus, he may, on an_ execution 
against one person, by mistake seize the goods of 
another. He must at bis peril make no mistakes here. 
It might be urged that, in such cases, the sheriff sbould 
have the ordinary protection of judicial officers; for he 
must inquire into the facts, and he must decide upon the 
facts who the owner is. But this does not render the 
functions of the sheriff judicial. Ownership is a matter 
of fact, and the officer is supposed capable of ascertain- 
ing who is the owner of goods, just as any one may learn 
who is proprietor of a particular shop, or member of a 
specified corporation or partnership, or alderman of a 
city, etc.” * * * * “Tf the sheriff is commanded to 
levy upon the goods of a named person, the fact of his 
obedience is determined by ascertaining whether or not 
he has done so; if a magistrate is required to decide 
justly the controversy befween-two named persons, or if 
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the assessor is required to value in just proportion the 
property of two named persons, no one can know whether - 
or not the requirement has been obeyed unless he can 
look into the officer’s mind and, by thus ascertaining 
what was his real judgment, determine whether he has 
actually obeyed it in giving decision or making the assess- 
ment. The difference is, that the sheriff is to obey an 
exact command, but the judicial officer is to follow his 
judgment. Even when the sheriff is embarrassed by the 
fact that the name of the defendant in the writ is the 
same with that of others in the neighborhood, he must at 
his peril ascertain who the real defendant is, and make 
service upon him.” This we regard as a correct state- 
ment of the law. The officer is to levy upon and sell the 
goods of the execution debtor, not the goods of some one 
else. The fact that he has an execution against the prop- 
erty of A, will be no justification if he levies upon and 
sells the property of B. ; 

In the case at bar the testimony shows that the eon- 
stable was informed that the goods in question were not 
the property of Snow; yet he seems to have made no in- 
quiry or effort to ascertain whether Snow was in fact the 
owner, or not. The instruction in question, while not as 
explicit as could be desired, is fully justified by the evi- 
dence, and is not prejudicial to Noble. 

Second. It is claimed that the court erred in refusing 
to give the first instruction asked by Noble, which is 
as follows: ‘If the jury find from the evidence, that 
the property in question, or any part thereof, was in the 
possession of Lorenzo Snow, at the time the levy was 
made by George Noble, and further find, that the same 
property was not claimed by any person to belong to the 
plaintiffs in this action, at the time of the levy or before 
the sale, and that such claim was not made to the 
defendant, George Noble, then in such case the jury 
should find for the defendants.” This instruction entire- 
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ly ignores the actual ownership of the property and 
makes notice to the officer, and a claim of the property, 
the criterion, by which his liability is to be determined 
for levying upon, and selling property, not belonging to 
the judgment debtor. The instruction was properly 
refused. 

Third. The objection, that the verdict is not sustained 
by the evidence, is not well taken. The jury from the 
testimony would have been justified in returning no other 
verdict than for the plaintiffs in the court below. 

Fourth. Objection is made to the bond of the consta- — 
ble as being unauthorized by law. This question was be- 
fore-the court in the case of Williams v. Golden, 10 Neb., 
432, and it was held, that a constable’s bond voluntarily 
given, and with a reasonable sum fixed as penalty there- 
in, was binding on the sureties, although there was no law 
fixing any amount as penalty. The law requires a con- 
stable to give a bond, and the county commissioners, by 
fixing the amount of the penalty of the same, merely 
limit the liability of the sureties to the sum designated. 
This limitation is not necessary to make the bond valid, 
as without such limitation a surety would be liable for 
the full amount of the injury sustained. The judgment 
is clearly right and is affirmed. 

JUDGMENT AFFIRMED. 


Janes MoRTENSEN, COUNTY TREASURER OF CUMING COUNTY, 
PLAINTIFF IN ERROR, V. THe West Pornt MANUFACTURING 
Co. ; DEFENDANT IN ERROR. 

i, Taxes: ACTION BY COUNTY TREASURER. A county treasurer, 
when authorized and directed by the county commissioners to 
collect personalty taxes by suit, may maintain an action in his 

own name, in,the county in which he holds his office, to recover 
the same. 
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2. Constitutional Law. Section 17 of the ‘act to provide a 
system of revenue,” approved February 15th, 1869, providing 
for the assessment of stock of corporations, is not in ‘conflict 
with section 1, Art. IX., of the constitution. 


Error to the district court for Cuming county. Heard 
below before Barnes, J., on demurrer to petition. De- 
murrer sustained and action dismissed. 


Uriah Bruner, for plaintiff in error. 


1. The action was rightfully brought in name of treas- 
urer. Gen. Stat., 912, Sec. 37. Laws 1879, 811, Sec. 89. 
In the collection of these taxes under the warrant issued 
to him he has assumed an express trust, and as trustee 
of such trust may maintain the action. Civil code, Sec. 
30. Regents v. McConnell, 5 Neb., 4238. 

2. Sec. 17, Gen. Stat., 902, requires that stock only of 
defendant shall be assessed, and all other property 
omitted. If this is good law plaintiff cannot recover. 
Plaintiff, however, claims that it is unconstitutional, on 
the ground of inequality and want of uniformity. 
Cooley Const. Lim., 622—625. Woodbridge v. Detroit; 8 
Mich., 801. Knowlton v. Supervisors, 9 Wis., 410. 


J. C. Crawford, for defendant in error. 


Maxwe., Cu. J. 


This is an action by the treasurer of Cuming county, 
against the defendant, to recover for the personal taxes 
assessed against it, for the years 1876, 1877 and 1878. A 
demurrer to the petition was sustained in the court below 
and the action dismissed. 

But two of the questions presented by the record will 
be considered. 

First. Can a county treasurer maintain an action in 
his own name to recover personalty taxes? Second. 
Does the petition state a cause of action? 

First. Section 89 of the revenue law of 1879, provides 
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that: “Nodemand for taxes shall be necessary, but it shall 
be the duty of every person subject to taxation under the 
laws of this state to attend at the treasurer’s office, at the 
county seat, and pay his taxes ; andif any person neglect 
so to attend and pay his personal taxes until the first day 
of November next after such taxes become delinquent, 
the treasurer is directed to levy and collect the same, to- 
gether with the costs of collection, by distress and sale of 
personal property belonging to such person, in the man- 
ner provided by law for the levy and sale on exécution, 
and the treasurer shall be entitled to the same fees for 
his service as are allowed by law to sheriffs for selling 
property under execution. Provided, That in case no 
personal property of the delinquent can be found, it shall 
be the duty of the treasurer, when directed so to do by 
order of the board of county commissioners of his county, 
to commence suit by civil action in the district court of 
said county, in the same manner as other civil actions 
are commenced,.and prosecute the same to judgment and 
collection by execution, attachment, or garnishment, as 
the case may require, and that no property whatever shall 
be exempt from levy and sale under process issued on the 
judgment obtained in such action; and in case judgment 
be recovered, costs shall follow the judgment without 
regard to the amount of said judgment; Provided fur- 
ther, that in case any person having personal property 
assessed and upon which the taxes are unpaid shall, in 
the opinion of the treasurer, be about to: remove out of 
the county, or in any other manner seek to put his per- 
sonal property out of the reach of the treasurer, it shall 
’ -be the duty of the treasurer to collect such taxes by dis- 
tress, or by attachment, as the case may require, at any 
time after the tax duplicate has been placed in his hands. - 
In case any person owing taxes remove, the treasurer 
shall, among other steps to collect such tax, forward, 
when necessary, such tax claim to the treasurer or tax 
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collector at the adopted residence, or place of abode of 
such tax debtor, and such taxes shall be collected at the 
latter place as other personal taxes, by distress or civil 
action, as the case may require, and returned to the 
proper county, less such charges for collection as are 
hereinbefore provided. And such treasurer or tax col- 
lector to whom such tax claim shall be so forwarded is 
hereby authorized to commence and prosecute to judg- 
ment such civil action as may be necessary, in the dis- 
trict court of such county, in the name of the board of 
county commissioners of the county from which such tax 
claim shall be forwarded, immediately upon receipt 
thereof by him, upon which judgment without regard to 
the amount thereof, the plaintiff shall recover costs, and 
such judgment shall have the same effect as hereinbefore 
provided, when suit is brought in the county where such 
tax is levied.”” Comp. Stat., 415. 

It is alleged in the petition that “on the 24th day of 
February, 1880, the board of county commissioners 
of said county directed said James Mortensen, treasurer 
of said county of Cuming, as such treasurer, to commence 
suit,” etc. This allegation is admitted by the demurrer, 
and is sufficient authority to the treasurer to commence 
an action. Where the action is commenced in the coun- 
ty in which the treasurer holds his office, he is author- 
ized to commence the same in his own name; but if 
the action is commenced in another county by a party 
to whom the claim is sent, then the action must be 
brought in the name of the county commissioners of the 
county to which the taxes are due, the authority of the 
treasurer to bring an action being restricted to his own 
county ; but the action being brought in Cuming county, 
was properly brought in the name of the treasurer. 

Second. The property assessed in this case was such 
property as is represented by the stock of the corporation, 
which stock was regularly assessed, and the attorney for 
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the plaintiff admits that if section 17 of ‘‘The act to 
provide a system of revenue,” approved February 15th, 
1869, is constitutional, the petition states no cause of 
action. The section referred to, after providing the 
mode of assessment of railroad, telegraph, ferry and 
bridge companies, provides that: ‘“‘The stock of all other 
corporations, or joint stock companies, not in this sec- 
tion otherwise provided for, existing under any law of 
this state, and doing business therein, whether such 
stock is held by resident or non-resident owners, shall be 
assessed, and taxed the same as all other taxable proper- 
ty in the precinct where said company may have its prin- 
cipal place of business; and in assessing the value of 
such stock, the actual value in cash of all the property 
that is represented shall be considered, and no deduction 
shall be made in such valuation by reason of debts owing 
by said corporation, unless, as in other cases, such de- 
ductions be made from the item of money and credits 
listed by said corporation. Any real estate belonging to 
or represented by the capital stock, duly listed and 
returned, of any corporation, or joint-stock company, 
shall be omitted by the assessor from the return of 
taxable lands, or town lots, which he is required by law 
to make, except in case all the property belonging to any 
corporation be real estate, in which case the capital stock 
of such corporation, or company, shall be omitted from 
the list.” It is claimed that this provision is in conflict 
with-the provisions of section 1, Art. IX., of the consti- 
tution, which is as follows: ‘‘ The legislature shall pro- 
vide such revenue as may be needful, by levying a tax by 
valuation, so that every person and corporation shall pay 
-a tax in proportion to the value of his, her, or its 
property and franchises, the value to be ascertained in 
such manner as the legislature shall direct, and it shall 
have the power to tax peddlers, auctioneers, brokers, 
hawkers, commission merchants, showmen, jugglers, inn- 
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keepers, liquor dealers, toll bridges, ferries, insurance, 
telegraph and express interests or business, venders of 
patents, in such manner as it shall direct by general 
law, uniform as to the class upon which it operates.” 

The petition fails to state in what the discrimination 
complained of consists, and it is unnecessary to enter 
into a discussion of that question. We fail to perceive 
wherein the provision of the revenue law, above quoted, 
is in conflict with the constitution. This being the case, 
there is no cause of action set forth in the petition, and 
the judgment must be affirmed. , 

JuDGMENT AFFIRMED. 


A. L. McPuerson, PLAINTIFF IN ERROR, Y. THE First 
Nationa, Bank or BEATRICE, DEFENDANT IN ERROR, 


1. Summons in county court. It is sufficient in a summons is- 
sued by a county judge, to describe the plaintiff's cause of action 
in general terms. Summons held sufficient. 

: MOTION TO QUASH: JUDGMENT. Where a defendant 

filed a motion to quash a summons, which was overruled, and he 

refused te appear further in the action, held, That judgment 
against him without showing an entry of a default, would not be 

disturbed. . 


2. 


Error to the district court for Gage county. Tried 
below, before Weaver, J., on a petition in error to the 
county court, 


W. H. Ashby, for plaintiff in error, cited Crowell v. 
Galloway, 8 Neb., 215. Lyman v. Milton, 44 Cal., 680. 
Sedgwick Statutory and Const. Law, 275. Wyatt v. Wy- 
man, 11 Leigh, 585. 


Colby & Hazlett, for defendant in error. 


MaxwetL, Cu. J. 
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On the 26th day of August, 1880, the First National 
Bank of Beatrice commenced an action against A. L. 
McPherson, in the county court of Gage county, to 
recover the sum of $21.50 and intérest. Summons was 
duly issued on the 26th, served on the 27th, which was 
returnable on the 81st of that month at 10 o’clock a, m. 
On the return day.of the summons McPherson ap- 
peared specially by an attormey and moved to quash 
the summons, First, because it did not sufficiently 
describe the plaintiff's cause of action. Second, because 
it did not notify the defendant to appear before the 
officer issuing the same at his office in Gage county. 
The motion was overruled, to which McPherson ex- 
cepted, and he refusing to appear further in the action, 
judgment was rendered against him for the sum of $21.60 
and costs. The case was taken on error to the district 
court, where the judgment was affirmed. The cause is 
brought into this court by petition in error. 

The following is a copy of the summons complained 
of : 


“Stare or NEBRASKA, aa 
County or Gack, ine 


The State of Nebraska: To the sheriff or any consta- 
ble of said county, Greeting: You are hereby commanded 
to summon A. L. McPherson, defendant, to be and ap- 
pear before the county court, at Beatrice, in said county, 
on the 81st day of August, 1880, at 10 o’clock a. m., to 
answer to the bill of particulars of the First National 
Bank of Beatrice, Nebraska, plaintiffs; wherein they 
claim of said defendant the sum of $21.50 with interest 
at 10 per cent. -from August 12th, 1880, as due upon one 
promissory note, and return then this writ. 

This 26th day of August, A. D. 1880, 

J. KE. Cossey, 
Judge of County Court.” 

Sec. 910 of the code provides that-:; “The style of the 
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" summons shall be: “The state of Nebraska, —— county,” 
it shall be dated the day it is issued, and signed by the 

. justice issuing the same; be directed to the constable or 
sheriff of the proper county, (except in case a person be 
deputed to serve it, in which case it shall be directed to 
such person); must contain the name of the defendant 
or defendants, if known, and if unknown, give a descrip- 
tion of him or them, and command the officer, or person 
serving the same, to summon the defendant or defend- 
ants to appear before such justice, at his office, in 
county, at a time specified therein; and must describe 
the plaintiff’s cause of action in such general terms as to 
apprise the defendant of the nature of the claim against 
him.” 

The plaintiff’s cause of action is to be described in such 
general terms as to apprise the defendant of the nature 
of the claim against him. At common law, actions were 
designated as in assumpsit, debt, etc. The provision above 
quoted was doubtless intended as a substitute for the 
common law form. All that is necessary is to designate 
in a very general way the plaintiff’s cause of action. In 
the summons the cause of action is described as being 
upon one promissory note, and this is sufficient. 

The second objection is not welltaken. The defendant 
was required to appear before the county court, at Be- 
atrice, on the 31st day of August, 1880, at 10 o’clock a. 
m., etc. This was a sufficient designation of the time and 
place where he was required to appear, and he seems to 
have had no difficulty in that respect. The motion to quash 
the summons, for the reasons stated, was properly over- 
ruled. While the summons was sufficient in form to 
give the court jurisdiction, it, in some respects, does not 
conform to the statute. The style of summons is required 
to be: “The state of Nebraska, —— county.” This is 
sufficient to show the venue and also comply with the 
constitutional provision, that all writs shall run in the 
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name of the state. The date when the summons is to be 
returned should be clear and unambiguous; thus: “you 
will make due return of this writ on or before the 
day of , ete. 

It is objected, that no default was entered against Mc- 
Pherson before judgment was rendered against him. 
The record shows the following facts: “August 31st, 1880, 
defendant makes special appearance, objecting to juris- 
diction by motion. Motion overruled. Defendant ex- 
cepts. Defendant refuses to further proceed or appear 
in the case, and stands upon his motion. Wherefore, the 
court being fully advised in the premises, finds, that 
there is justly due from said defendant to plaintiff, the 
sum of $21.60,” ete. 

The record shows that, upon his motion being overruled, 
McPherson refused to appear further in the case. It was 
unnecessary, therefore, to enter a default against him. If 
he wished to have the judgment set aside and be permitted 
to defend, he still had ten days in which to make the mo- 
tion, Justice courts are created for the purpose of try- 
ing minor causes, with as little delay and expense to the 
parties as is consistent with the proper administration of 
justice. It is the policy of the law to require trials to be 
had on the merits, and the proceedings of such courts in 
all matters, except as to the jurisdiction, will be viewed 
with great liberality. Itis very clear that justice has been 
done in the premises, and the judgment of the district 
court is affirmed. 


JUDGMENT AFFIRMED. 


Prinip Drck,- PLAINTIFF IN ERROR, v. Emite Smiru, DE- 
* FENDANT IN ERROR. 


1. Bill of Exceptions. It is the duty of the adverse party, upon 
receiving a bill of exceptions, to propose amendnients thereto, 


206 SUPREME COURT OF NEBRASKA, 
Deck v. Smith. 


and return such bill with his proposed amendments within the 

time limited by statute to the party proposing the bill. 
A judgment was rendered in February, 1880. Court 
adjourned sine die on the 21st day of March thereafter, forty 
days having been given to reduce the exceptions to writing. 
The bill was prepared and submitted to the attorney for the ad- 
verse party, on the 24th day of April, who permitted it to 
remain in his office until the 7th day of June, but proposed no 
material amendment thereto. On the 8th day of June the bill 
was presented to the judge, who afterwards signed the same. 
Feld, That the bill would not be quashed on the motion of the 
attorney for the adverse party, because not signed within the 
time limited by statute. 


2. 


Motion to quash bill of exceptions. 
M. H. Sessions, for the motion. 

L. C. Burr, contra. 

Maxwewu, Cu. J. 


This is a motion filed on behalf of the defendant in 
error to quash the bill of exceptions. The plaintiff was 
granted forty days from the rising of the court to prepare 
a billof exceptions. Courtadjourned sine die on the 21st 
day of March, 1880. On the 24th of April of that year, 
the attorney for the plaintiff prepared the bill and sub- 
mitted it to the attorney for the defendant. This bill 
was retained in the office of the defendant’s attorney 
until the 7th day of June of that year. The reason as- 
signed for the delay by the attorney of the defendant in 
his affidavit is “ that said bill of exceptions was laying in 
my office during the whole time, and it entirely escaped 
my memory that it was there,” ete. No material amend- 
ments to the bill were suggested by him. On the 8th day 
of June, 1880, the attorney for the plaintiff presented 
the bill to the judge for his signature, and the bill was 
signed without date, but the certificate recites the cause» 
of delay in settling the bill. Afterwards, on the 23rd of 
December, 1880, the judge erased his name from the 
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certificate, while the bill was on file in the clerk’s office, 
and attached another certificate, duly signed, but stating 
that the bill was presented to him for his signature in 
December, 1880. The defendant’s motion is to quash the 
bill, because not signed within the time required by law. 

Sec. 811 of the code provides that: “When the 
decision is not entered on the record, or the grounds of 
objection do not sufficiently appear in the entry, the 
party excepting must reduce his exceptions to writing 
within fifteen (15) days, or in such time as the court may 
direct, not exceeding forty (40) days from the adjourn- — 
ment of the court sine die, and submit the same to the 
adverse party or his attorney of record for examination 
and amendment, if desired. Such draft must contain all 
the exceptions taken upon which the party relies. With- 
in ten days after such submission the adverse party may 
propose amendments thereto, and shall return said bill 
with his proposed amendments to the other party, or his 
attorney of record.” 

It is the duty of the adverse party to propose amend- 
ments if the bill is incorrect, and return the bill with the 
proposed amendments to the party excepting or his attor- 
ney. See First National Bank v. Bartlett, 8 Neb., 319. 
He cannot close his office, or place the bill where it will 
be overlooked or forgotten, and then plead his own 
negleci to deprive the party excepting of his rights. Mat- 
ters of mere form in settling bills of exceptions are con- 
strued very liberally to save the righis of parties. The 
judge, having signed the bill, had no authority to erase 
his name therefrom after the same was filed. But as the 
only material objection to the bill is the delay in signing 
the same, and as such delay was the fault of the attorney 
for the defendant, the motion to quash is overruled. 

Motion OveRRULED. 
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THe First Nationat Bank or BaRNEsvILLE, OHIO, PLAIN- 
TIFF IN ERROR, V. A. D. YocuM, DEFENDANT IN ERROR. 
Motion for rehearing. Leave to file a motion for a rehearing 
(more than thirty days from time of filing opinion having 
elapsed), denied. 
AppticaTion for leave to file a motion for a rehearing, 
in the case reported 11 Neb., 328. 


Hewitt & Yocum, for the application. 
MaxwE tu, Cua. J. 


This is an application on behalf of the defendant for. 
leave to file a motion for a rehearing, as more than thirty 
days have elapsed since the filing of the opinion. The 
application is supported by the affidavit of the defendant, 
wherein he states that he ‘‘was never notified of the 
action of the supreme court in its finding and reversal of 
said cause, so that he could file a motion for a rehearing 
within the time required by the rule,” etc. 

Rule XVI provides that: “A motion for a rehearing 
may be filed, as of course, at any time within thirty days 
from the filing of the opinion of the court in the case,” 
etc. The object of the rule is, to allow either party, in a 
ease, to call the attention of the court to any matter 
involved theréin, which may be deemed important. 
In other words, the court is desirous of avoiding errors, _ 
and therefore invites either party, when dissatisfied with 
the opinion, to point out errors therein. But a party who 
seeks to file a motion out of time, upon the ground that 
he had no notice of the filing of the opinion, must state 
facts. He must state the time when he first received 
notice, and not in the form of a mere conclusion. It 
must appear too, that the failure to receive notice was 
not his fault. In both these particulars the affidavit in 
question is fatally defective. 
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As a further consideration for denying the application 
weare convinced that our former opinion filed in this case 
is correct. The action was brought upon a promissory 
note, dated January 24th, 1872, made by the defendant 
herein, to one “P. Clark, or bearer,” and due and payable . 
six months after date, which note it is alleged in the peti- 
tion, was on the 5th day of February, 1872, for a valuable 
consideration transferred to the plaintiff. To the petition 
the defendant filed an answer, wherein he “admits that 
he executed the said promissory note described in said 
plaintiff's petition, but denies that he owes said plaintiff 
any sum of money whatever therein, for the reason that 
said promissory note was executed and delivered by said 
plaintiff to the said P. Clark therein named, without any 
consideration whatever having been paid by the said P. 
Clark.” It is also alleged that the plaintiff had notice of 
the fact before it became the holder of the note. The 
‘ second count of the answer states in substance that the 
note was given in payment of worthless cloth, and that 
he was induced to purchase the same by false representa- 
tions. The third count is substantially the same as the 
second. The fourth count alleges, that the plaintiff is not 
the legal owner or holder of said note. The answer may 
be summed up in these words: that the cloth for which 
the note was given was of no value; that the defendant 
was induced to purchase said cloth by false representa- 
tions; and that the plaintiff had notice of these facts be- 
fore purchasing the note. These being the issues, the 
instruction referred to in the opinion of the court was un- 
authorized, and in any view of the case must have misled 
the jury. A new trial will obviate this objection. The 
application must therefore be denied. 

Application DENIED. 


14 
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Perer SwaNsEN, PLAINTIFF IN ERROR, V. GURILLA SWANSEN, 
DEFENDANT IN ERROR. 


1, Practice in Supreme Court: DIVORCE: ERROR, A decree 
of divorce and alimony was rendered November 18th, 1880, and 
a transcript of the proceedings and a petition in error filed in 
the supreme court July 27th, 1881, no motion for a new trial hav- 
ing been filed in the court below. Held (more than six months 
having elapsed since the rendition of the decree,) that none of 
the errors assigned in the proceedings of the court could be con- 
sidered. In such case, the sole question presented is the suffi- 
ciency of the petition to sustain the judgment. 

: APPEAL, An appeal in equity causes will lie to the 
supreme court from a final order or judgment of the district 
court, in which case no motion for a new trial is necessary. But 
if an equity cause is taken on error to the supreme court, the 
same procedure must be had as in an action at law. 

3. Alimony. A decree, declaring alimony a lien upon real estate, 
reversed. 


2. 


Error to the district court for Dodge county. Tried 
below, before Post, J. The opinion states the case. 


William Marshall, for plaintiff in error. 
W. H. Munger, for defendant in error. 
Maxwewu, Ca. J. 


On the 18th day of November, 1880, the defendant in 
error obtained a decree of divorce from the plaintiff, in 
the district court of Dodge county. The court also 
awarded $250.00 to said defendant as alimony, and 
decreed that the same be a lien upon the real estate of 
the plaintiff. On the 27th day of July, 1881, a transcript 
of the proceedings in the district court and a petition in 
error were filed in this court. The attorney for the 
defendant now moves to strike out of the petition in 
error the 2d, 3d, 4th and 5th assignments, upon the 
ground that the errors assigned therein cannot be consid- 
ered, no motion for a new trial having been made in the 
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court below. The record shows that no motion for a new 
trial was made, and none of the alleged errors brought to 
the attention of the trial court. This was necessary, in 
order to have a review of the proceedings of the court 
below by petition in error. The motion for a new 
trial, however, is to correct error in the proceedings, 
and itis not necessary to raise an objection to a vital 
defect in a petition, like a failure to state a cause of 
action. This may be taken advantage of at any time, 
no motion for that purpose being necessary. In our 
dual system of practice, an appeal in actions in 
equity may be taken to the supreme court from a final 
decree in the district court, at any time within six 
months from the rendition of the decree, and no motion 
for a new trial is necessary, while in actions at law and 
‘equity cases, taken on error to the supreme court, a 
motion for a new trial containing the errors complained 
of, must have been filed and acted upon by the trial court. 
Cutler v. Roberts, 7 Neb., 9; Midland R. R. Co. v. Me- 
Cartney, 1 Id., 406; Mills v, Miller, 2 Id., 317; Wells, et 
al., v. Preston, 3 Id., 446 ; Cropsy v. Wiggenhorn, Id., 117; 
Singleton v. Boyle, 41d., 11. The petition in error is to 
be filed within one year after the date of rendition of 
the final judgment. It is desirable, perhaps, that the 
procedure should be the same in law and equity cases. 
And certainly no discrimination should be made in the 
- time of filing transcripts in this court. But this is a 
consideration to be addressed to the legislature. As 
there was no motion for a new trial filed in the court 
below, the motion to strike out must be sustained. The 
only question therefore to be considered, is the sufficiency 
of the petition to sustain the judgment. 

In our opinion the petition is sufficient to sustain the 
decree of divorce, but not sufficient to sustain a decree 
making the alimony a lien upon the real estate of the 
plaintiff in error. The allegations as -to the ownership 
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of property are as follows: <‘‘That said defendant 
is the owner of personal property and money of the 
value of fifteen hundred dollars, and is the owner of one 
hundred and twenty acres of land, situated in Dodge 
county, of the value of fifteen hundred dollars,” ete. 

Section 22 of the chapter in relation to divorce and 
alimony, (Comp. Stat., Chap. 35.) provides that: ‘Upon 
every divorce from the bonds of matrimony, for any 
cause excepting that of adultery, committed by the wife, 
and also upon every divorce from bed and board from any 
cause, if the estate and effects restored or awarded to the 
wife shall be insufficient for the suitable support and 
maintenance of herself and such children of the mar- 
riage as shall be committed to her care and custody, the 
court may further decree to her such part of the personal 
estate of the husband, and such alimony out of his estate 
as it shall deem just and reasonable, having regard to 
the ability of the husband, the character and situation 
of the parties, and all other circumstances of the case.” 

Section 26 provides that: ‘‘In all cases where alimony 
or other allowance shall be decreed for the wife and 
children, the court may require sufficient security to be 
given by the husband for the payment thereof, according 
to the terms of the decree; and upon the neglect or 
refusal of the husband to give such security, or upon his 
failure to pay such alimony and allowance, the court 
may sequester his personal estate, and the rents and 
profits of his real estate, and may appoint a receiver 
thereof, and cause such personal estate, and the rents 
and profits of such real estate, to be applied to the pay- 
ment thereof.” 

This procedure should have been followed in this 
case, and the decree, so far as it makes the alimony a 
lien upon the real estate, is reversed. Undoubtedly the 
court has authority to enforce its decrees as to alimony, 
but the extent to which it may go in the enforcement of 
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such decree is not now before the court. The decree of 
. the court below will be modified in conformity with this 
opinion. 

JUDGMENT ACCORDINGLY. 


Wituum P. Parirs, PLAINTIFF IN ERROR, V. BENJAMIN 
¥. Jones, DEFENDANT IN ERROR. 

False representations. In an action for false representations as to 
the quality of certain Kansas lands, exchanged for property in 
the city of Lincoln, at $1,500.00, it appearing that the lands were 
nearly worthless, a judgment for $500.00 damages was sustained. 


Error to the district court for Lancaster county. Tried 
below before Pounn, J. The facts appear in the opinion. 


W. J. Lamb, for plaintiff in error. 
A. C. Ricketts, for defendant in error. 
Maxwetu, Cu. J. 


The defendant herein brought an action against the 
plaintiff, in the district court of Lancaster county, to re- 
cover from him the sum of $1,500.00, the cause of action 
being that he, (Jones), had sold to Phillips a house and 
lot in the city of Lincoln, for the sum of $3,000.00, and © 
received in payment $1,500.00 in cash and 240 acres of 
Kansas lands, valued at $1,500.00. It is alleged in the 
petition that Phillips represented to Jones “that said land 
was good land ; that it was a choice piece of farming land ; 
that he had been offered five dollars per acre for it, but 
had refused it; that he could then get five dollars per 
acre for it and would not accept it, but that he held it at 
six and twenty-five hundredths dollars per acre.” It is 
also stated that Jones had never seen the lands, and that 
he contided wholly in Phillips’ representations, and thdt 
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said representations were false and untrue, as Phillips 
well knew, and that said land was stony and worthless.” . 
To the petition Phillips filed an answer in which he alleges, 
in substance, that there was an exchange of property be- 
tween the plaintiff and defendant; that he gave Jones 
and his agents a description of the Kansas lands some 
thirty days prior to the exchange, and expressly told them 
that he had never seen the land, and that he was to in- 
form himself in regard to the quality; that he did not tell 
him that said lands were choice farming lands, but that 
they were of average quality in that locality, and that he 
believed his statements to be true. 

On the trial of the cause a verdict was rendered in favor 
of Jones, for the sum of $500.00, upon which judgment 
was rendered. Phillips brings the cause into this court 
by petition in error. 

A number of technical objections are made to the judg- 
ment, which we do not deem it necessary to notice. The 
land traded by Phillips to Jones is shown by all the testi- 
mony to be neafly worthless,—worth fifty cents per acre. 
We do not care to comment at length upon the testimony. 
Mr. Phillips admits on cross examination, that he stated 
to the agent of Jones, while the negotiations were pend- 
ing, that he made the following representations as to the 
land: Q. “Did you not tell Mr. Loomis (the agent), 
that that was a good piece of land?” A. “A good piece 
' of land, averaging with the land in that county.” It is 
very clear from the testimony that the land in controversy 
is not of average quality with lands in the county in 
which it is situated. His own testimony, therefore, is suf- 
ficient to sustain the verdict, and all the testimony upon 
that point tends to show that he made representations 
that this was good land, or choice farming land. 

It is avery old head of equity, says chancellor Kent, 
adopting the language of Lord Eldon, that if a represen- 
tation he made to another person, going.to deal in a mat- 
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ter of interest upon the faith of that representation, the 
former shall make the representation good, if he knows 
that representation to be false. Bacon v. Brenson, 7 
Johns Ch., 201. Evans v. Bicknell, 6 Ves., 182. And if 
a party, without knowing whether his statements are true 
or not, makes an assertion as to any particular matter 
upon which the other party has relied, the party de- 
frauded in a proper case will be entitled to relief. 
Smith v. Richards, 18 Pet., 388. Trumbull v. Gadsden, 2 
Strobhart’s Eq. South Car.,R.14. MeFerran v. Taylor, 8 
Cranch, 281. 

As was said in the case of McFerran v. Taylor: 
“He who sells property on a description given by 
himself, is bound in equity to make that description good, 
and if it be untrue in a material point, although the 
variance be occasioned by mistake, he must remain liable 
for that variance.” It is evident that substantial justice 
has been done in the premises and the judgment will be 


affirmed. 
JUDGMENT AFFIRMED. 


Raymonp BrotHers and Cyrus LANGWORTHY, PLAINTIFFS 
IN ERROR, V. GREEN & Co., DEFENDANTS IN ERROR. 


1. Action on attachment undertaking: sEtT-orr. Inan action 
upon an undertaking for au attachment, held; That a claim due 
from the obligees in favor of the principals could be set-off al- 
though the damages were uniiquidated. Boyerv. Clark, 3 Neb., 
167, modified. 


In an action upon an undertaking against a 
principal and surety, a demand due from the plaintiff to the 
principal may be set off against the claim of the plaintiff. 

DAMAGES. Inan action upon an undertaking for an 
attachment, the reasonable value of an attorney’s services, who 
procured the dissolution of the attachment, is a proper item of 


damage, 


2, 


3. 
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Error to the district court for York county. Tried 
below before Post, J. The opinion states the case, 


Harwood & Ames, for plaintiffs in error. 


1. The set-off should have been allowed. Code, sec. 
108. Pomeroy on Remedies, 752, and note. Parsons v. 
Nash, 8 How. Pr., 454. Stevens v. Able, 15 Kan., 584. 

2. Itis admitted on the record that no sum has ever 
been paid by the plaintiffs as attorney’s fees for services 
in procuring a dissolution of the attachment, and in an 
action on the bond no recovery can be had for services of 
counsel, unless payment has been actually made. It is 
apparent from the circumstances of this cause that the 
action is mainly a speculative one in the interests of at- 
torneys, and such litigation does not deserve, and will not 
receive, encouragement from the courts. Hughes v. 
Brooks, 86 Tex., 879. Plumb v. Woodmansee, 34 Iowa, 
116. Oelrichs v. Spain, 15 Wal., 211. Heath v. Lent, 
1 Cal., 410. Cowdore v. Martin, 17 Mo., 41. 

8. In an action upon an attachment bond nothing can 
be recovered in compensation for damage resulting from 
the action or expenses incurred in its defense. High on 
Injunctions, 557. Plumb v. Woodmansee, 84 Towa, 116. 
Drake on Attachments, 176. Behrens v. McKenzie, 28 
Iowa, 3838. Langworthyv. McKelvey, 25 Iowa, 48. Sedg- 
wick on Damages, 811 et seg. Gregory v. Hartley, 6 Neb., 
856, Gilbert v. Winan, 1N. Y., 550. 


France & Sedgwick, for defendants in error. 


1. An action on an attachment bond is not an action 
arising out of contract within the meaning of the statutes. 
Gen. Statutes, p. 541, sec.104. Boyer v. Clark & Me- 
Candless, 8 Neb., 168, and cases cited. Osborne v. Eth- 
eridge, 138 Wend., 389. 

2, As to attorney fees, Bonesteel v, Bonestecl, 30 


NOVEMBER TERM, 1881. 217 


Reymond Bros. v. Green & Co, 


Wis., 511. High on Injunctions, 562. Ah Thaie v. 
Quan, 8 Cal., 216. 


MaxweE., Cu. J. 


This action was brought by Green & Co., in the district 
court of York county, upon an undertaking in attachment, 
of which the following is a copy: 

“Know all men by these presents, that we, Raymond 
Brothers, as principal, and Cyrus Langworthy, as surety, 
are held and firmly bound unto Green & Company, in 
the sum of five hundred and fifty dollars ($550.00), upon 
conditions following: Whereas the said Raymond Broth- 
ers is about suing out of the office of the county court 
judge, in and for said county, a writ of attachment 
against the property of said Green & Company, defend- 
ants, for the sum of two hundred and sixty-five dollars 
and thirty-two cents ($265.32), in a certain action against 
the said Green; Now if the said Raymond Brothers shall 
pay all damages which the said Green & Company may 
sustain, by reason of the unlawful suing out of said writ, 
then this obligation to be void, otherwise to remain in 
force. 

Witness our hands, this 2nd day of March, A. D. 1878, 

Raymonp Brotsers, Principal. . 
Cyrus Lanewortuy, Surety.” 


Raymond Bros, in their answer to the petition, First. 
Deny certain facts stated therein, Second. Setup asa 
set-off certain drafts drawn by them on Green & Co. and 
accepted, upon which there is due the sum of $265.52 
and interest. Green & Company demurred to the set-off 
and the demurrer was sustained. 

This case seems to have grown out of that of Green & 
Co. v. Raymond Brothers, 9 Neb., 295. ° 

The first question to be determined is, was the set-off 
of Raymond Brothers a proper matter of set-off, 
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In the case of Boyer v. Clark & McCandless, 3 Neb., 
161, this court held that a claim for unliquidated dam- 
ages, the recovery of which is still uncertain, cannot be 
the subject of set-off. 

Section 100 of the code of civil procedure provides 
that: “The defendant may set forth in his answer as 
many grounds of defense, counter-claim and set-off as he 
may have. Each must be separately stated and num- 
bered, and they must refer in an intelligible manner to 
the cause of action, which they are intended to answer,” 

Section 101 provides that: “The counter-claim men- 
tioned in the last section must be one existing in favor of 
a defendant, and against a plaintiff, between whom a sev- 
eral judgment might be had in theaction, and arising out 
of the contract or transaction, set forth in the petition, 
as the foundation of the plaintiff’s claim, or connected 
with the subject of the action.” 

Section 104 provides that: ‘A set-off can only be 
pleaded in an action founded on contract, and must be 
a cause of action arising upon contract, or ascertained by 
the decision of the court.” 

The term set-off is here preserved, and is distinguished 
from counter-claim. 

The defense of set-off was unknown to the common law, 
it being purely the creature of statute, at least in courts 
having no equity jurisdiction. §.18, Ch. 22, of 2 Geo. 2, 
_ made perpetual by 8 Geo. 2, C. 24, S. 4, provides that: 
“ Where there are mutual debts between the plaintiff and 
defendant, or, if either party sue or be sued, as executor 
or administrator, when there are mutual debts between 
the testator or intestate and either party, one debt may 
be set against the other, and such matter may be given 
in evidence upon the general issue, or pleaded in bar, as 
the nature of the case may require, so as at the time of 
- his pleading the general issue, when any such debt of the 
plaintiff, his testator or intestate, is intended to be 
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inserted or given in evidence, notice shall be given of the 
particular sum or debt so intended to be insisted on, and 
upon what account it became due, or otherwise such 
matter shall not be allowed in evidence upon such gen- 
eral issue.” ; 

The object of these statutes was to prevent cross 
actions between ‘the same parties. Isbay v. Bowden, 8 
Eixch., 852, 22 Eng., L. & E,, 551; Walls v. Bastard, 4 
De. G. M. & G., 251, 81 Eng., L. & E., 175. The law 
of set-off, at the present time, may be said to consist of 
the rules and principles derived from adjudications upon 
the above statutes. A set-off is allowable in all cases of 
mutual debt—that is, in all claims in the nature of a 
debt. 

In Green v. Farmer, 4 Burr., 2220—1, Lord Mansfield 
said: ‘‘ Natural equity says, that cross-demands should 
compensate each other, by deducting the less sum from the 
greater, and that the difference is the only sum which can 
be justly due. But positive law, for the sake of the forms 
of proceeding and convenience of trial, has said, that 
each must sue and recover separately, in separate actions. 
It may give light to this case, and the authorities cited, 
if I trace the law relative to the doing complete justice in 
the same suit, or turning the defendant around to 
another suit, which, under various circumstances, may 
be of no avail. Where the nature of the employment, 
transaction, or dealings, necessarily constitutes an ac- 
count, consisting of receipts and payments, debts and 
credits, it is certain, that only the balance can be the 
debt; and, by the proper forms of proceeding in courts 
of law or equity, the balance only can be recovered. 
After a judgment, or decree ‘‘ to account,” both parties 
aye equally actors. Where there were mutual debts un- 
connected, the laws said, they should not set-off; but 
each must sue, And courts of equity followed the same 
rule, because it was the law; for, had they done other: 
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wise, they would have stopped the course of law in all 
cases where there was a mutual demand. The natural 
sense of mankind was first shocked at this in the case of 
bankrupts; and it was provided for by 4 Anne, Ch. 17, 
8. 11, and 5 Geo. 11, Ch. 80,8. 28. This clause must 
have, everywhere, the same construction and effect; 
whether the question arises upon a summary petition, or 
a formal bill, or an action at law. There can be but 
one right construction; and therefore, if courts differ, 
one must be wrong. Where there was no bankruptcy, 
the injustice of not setting-off (especially after the death 
of either party,) was so glaring, that parliament inter- 
posed by 2 Geo. 11, Ch. 22, and 8 Geo. 11, Ch. 24, 8. 5.” 

It is the policy of our law to settle in one action, so far 
as may be, all claims arising upon contract between the 
same parties. And this, too, whether the damages are 
liquidated or not. In the case at bar the action is 
brought upon the undertaking—the contract of the plain- 
tiff to pay whatever damages the defendant should sus- 
tain by the attachment, if it was wrongfully issued, In 
no event can the judgment on the undertaking exceed 
the penalty therein, while it may be very much less. In 
our opinion it is more in harmony with the letter and 
spirit of the code to allow a set-off to be pleaded in all 
actions founded upon contract. And that, too, whether 
the damages are liquidated or not. Stevens v. Able, 15 
Kans., 584. Read v. Jeffries, 16 Id., 584. The doctrine 
of Boycr v. Clark is therefore modified to that extent. 
And the Raymond Brothers being the principals in the 
undertaking, and the claim being in their favor may be 
set-olf. Wagner v. Stocking, 22 Ohio State, 297, 

The value of the services of the attorneys employed 
by Green & Co., to procure a dissolution of the attach- 
ment, was @ proper item of damages, and the fact that 
such services had not been paid for, would not prevent a 
recovery of the amount reasonably due. The judgment 
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of the district court is reversed, and the cause remanded 


for further proceedings. 
REVERSED AND REMANDED. 


Wit B. Dans, PLAINTIFF IN ERROR, V. WILLIAM Hunne- 
MAN, DEFENDANT IN ERROR. 


1, Hjectment: PLEADING: EVIDENCE. A plaintiff in ejectment 
must possess a legal estate, and be entitled to the possession of 
the premises sought to be recovered. 

Under a general denial the defendant may prove an equity, which 
negatives the plaintiff’s right to the possession. 

2. ———: ———: DEFENSE. If a defendant in ejectment seek 
affirmative relief, such as to enforce a contract which does not 
give him the right tothe possession, but does give him the right 
to demand a specifie execution of the contract, upon which the 
right to continue in possession depends, he must plead the facts 
entitling him tosuch relief. 

3. Pleading: CoUNTER-CLAIM. A counter-claim isan independent 
cause of action, in which the defendant becomes an actor in res- 
pect to his claim. 


Error to the district court for Platte county. Tried 
below, before Post, J. The opinion states the facts of 
the case. 


George G. Bowman and Cornelius & Sullivan, for plain- 
tiff in error, cited Story’s Equity, Sec. 761. Edwards v. 
Fry, 9 Kan., 422. Holcomb v. Dowell, 15 Kan., 882. 
Kirk v. Hamilton, 102 U. 8., 68. General denial was 
sufficient to admit evidence offered, 2 Nash. Pl. & Pr., 
1209, 1210. Wintermute v. Montgomery, 11 Ohio State, 
442. Crary v. Goodman, 12 N. Y., 266. Richardson v. 
Steele, 9 Neb., 488. Evidence, if received, would have 
shown title that would clearly have brought plaintiff in 
error, within the occupying claimants act. Lemert v. 
Barnee, 18 Kan., 9. 
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Byron Millett and Marlow & Munger, for defendant in 
error, 


1. Where the contract itself does not give the right of 
possession, but such right to possession depends upon 
the right to a specific performance of the contract, then 
the facts which entitle the party to such specific perform- 
ance should be pleaded. Dewey v. Hoag, 15 Barb., 365. 
Estrada v. Murphy, 19 Cal., 248. Blum v. Robertson, 24 
Cal., 128. Bruck v. Tucker, 42 Cal, 346. McCauley v. 
Fulton, 44 Cal., 355. DuPont v. Davis, 85 Wis., 681. Bliss 
on Code Pleading, Sec. 351 and note 4. 

2. As to admissibility of evidence to establish rights 
ander occupying claimants act, see Buchanan v. Dorsey, 
11 Neb., 373. 


Maxweti, Ch. J. 


This is an action of ejectment, the defense being a gen- 
eral denial. Judgment in the court below was rendered 
in favor of Hunneman, who had been by order of court 
substituted as plaintiff in lieu of Doddridge, the original 
plaintiff. The errors assigned will be considered in their 
order, 

First. Objection is made to the admission of the depo- 
sition of W. B. Doddridge, upon the ground that it was 
taken in violation of an agreement, etc. The agreement 
was denied, and it is very clear that no advantage was 
taken of ‘the plaintiff in taking the deposition, and it is 
proper evidence, There was therefore no error in its 
admission. 

Second. It is urged that the court erred in excluding 
the testimony of the plaintiff, as to the value of lasting 
and valuable improvements erected by him on the prem- 
ises in controversy. It appears from the testimony thui 
the plaintiff took possession of the premisesin the spring 
of 1874, under a verbal lease from W. B. Doddridge ; that 
he remained in possession as such tenant until March,1877, 
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at which time a proposition was made by Doddridge to 
Dale, offering to sell him the premises for the sum of $1,000, 
payable in county warrants. This proposition seems to 
have been accepted, the warrants to be delivered .on or 
before July ist, 1877. None of the warrants have ever 
been delivered, nor has the plaintiff paid any sum what- 
ever for said premises. Nor does he now offer to comply 
with said contract in any manner or form. This being 
the case, the mere fact that the plaintiff had made valu- 
able improvements upon the premises constituted no de- 
fense to an action for the possession. If his case is with- 
in the provisions of the occupying claimants act, he may 
still apply for ‘relief as to the value of such improve- 
ments. , 

Section 626 of the code provides that: “In an action 
for the recovery of real property, it shall be sufficient, if 
the plaintiff state in his petition that he has a legal 
estate therein, and is entitled to the possession thereof,” 
ete, 

Section 627 provides that: “It shall be sufficient in 
such action, if the defendant in his answer deny, gener- 
ally, the title alleged in the petition, or that he withholds 
the possession, as the case may be; but if he deny the 
title of the plaintiff, possession of the defendant will be 
admitted.” 

The action of ejectment was originally devised to en- 
able a tenant for years to recover the possession of the 
demised premises during the term, real actions at that 
time being confined to freehold estates. Blackstone says : 
“In order to maintain the action, the plaintiff must, in. 
case of any defense, make out four points before the 
court, viz: title, lease, entry and ouster. First, He must 
show a good title in his lessor, which brings the matter 
of right entirely before the court; then that the lessor 
being seized or possessed by virtue of such title, did make 
him the lease for the present term; Thirdly, That he, 
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the lessee or plaintiff, did enter or take possession in con- 
sequence of such lease; and then, lastly, that the defend- 
ant ousted or ejected him.” 8 Blacks. Com., 202. The 
form of the action was afterwards modified, so asto allow 
no question to be raised, except that of title and posses- 
sion. And if the plaintiff was entitled to the possession, 
he could recover, whether the party in possession had 
ousted him or not. Under the code, to entitle the plain- 
tiff to recover, he must possess a legal estate in the prem- 
ises, and must state in his petition that he is entitled to 
the possession of the premises. Where the facts stated 
in the petition are denied, the plaintiff to be entitled to 
recover, must prove that he possesses a legal estate in 
the premises, and is entitled to the possession of the 
same. If the defendant possesses an equity which nega- 
tives the plaintiff’s right of possession, such equity may 
be proved under a general denial, as it is a mere defense 
to the action. But if the defendant seek affirmative re- 
lef, such as to enforce a contract which does not give him 
the right of possession, but does give him a right to de- 
mand a specific execution of the contract by the plaintiff, 
upon which the right to continue in possession of the 
premises depends, he must plead the facts entitling him 
to such relief. And his answer must contain all the facts 
necessary to entitle him to such relief. In other words, 
he may set up in his answer the facts showing him to 
have an equitable right to a conveyance from the plaintiff, 
and if he prove himself equitably the owner, and entitled 
to the possession, he will not only defeat the action, but 
obtain affirmative relief. In all cases where affirmative 
relief is sought by the defendant, the facts entitling him 
thereto must be set up in the answer. See Bliss on Code 
Pleading, sections 349-351. Dewey v. Hoag, 15 Barb., 
865. Du Pont v. Davis, 35 Wis., 681. Estrada v. Mur- 
phy, 19 Cal., 248. Blum v. Robertson, 24 Id., 128. Bruck 
v. Tucker, 42 1d., 346. 
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The reason is, & counter-claim i is an independent cause 
of action, in which the ‘defendant becomes an actor in, 
respect to his claim, and it is required to be ‘stated with 
the same distinctness and certainty as in a petition. The 
evidence as to the ‘value of the improvements ' was inad-. 
missible under the pleadings, and was properly excluded. 
The judgment of the district court is clearly right and is 


affirmed. BE et ee 
JUDGMENT AFFIRMED. 


Wiii1am Drietricas, PLAINTIFF IN ERROR, V. THE LINCOLN 
& NortTHwEsterRN Ramroap CoMPANY, DEFENDANT IN 
ERROR. 

1, Ratlroad: RIGHT OF WAY: DAMAGES: EVIDENCE. The 
question on trial was the market value of two lots with a dwell- 
ing house and other improvements thereon, in the eity of Col- 
uinbus, Platte county, on the 30th day of March, 1880. Held, 
that testimony that on the 10th day of April, 1877, the said lots 
were bought by the said William Dietrichs, at administrator's 
sale, for seventy-five cents each, was erroneously admitted. 

2. : JUDGMENT: VERDICT. In case of an appeal froin the 

award of commissioners, appointed to assess the damages to. 

land holders, caused by the taking of their lands for right of 
way, depot grounds, etc., it is the duty of the district court to 
render judgment on the verdict of the jury. 

Practice; ADMISSION OF ILLEGAL EVIDENCE! BILL OF EXCEP- 
Tions. Where the exception is for the admission of illegal 
evidence on the trial, it is not necessary that the bill of excep- 
tions contain more of the testimony than is necessary to explain 
the exception taken. 


a 


ERRoR to the district court for Platte county. Tried 
below, before Post, J. The opinion states the case, 


W. S. Geer, for plaintiff in error. 


The plaintiff ‘is entitled, not simply to such sum as the 
property would bring at forced sale, but to such a sum 
as the property is worth in the market, to persons gener- 

15 
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ally, if those desiring to purchase were found who were 
willing to pay a just and full value for his property. Pat- 
terson v. Boom Co, 3 Dill., 465. Lawrence v. Boston, 119 
Mass., 126. Somerville R. R. v. Doughty, 22 N. J.1., 
495. Thus, if the price realized at a forced sale is not 
the true criterion of the market value of the property, 
certainly it was incompetent to show the price paid at | 
such a sale three years prior thereto. The basis on which 
all the evidence should have been admitted, should be the 
market value of the land when taken. Stockton R. R. v. 
Galgiana, 49 Cal., 189. Sales of land, the year previous, 
should be rejected as too remote in point of time to have 
any material bearing. Green v. Fall River, 113 Mass., 
262.. ‘We do not claim that in no case can the price paid 
be given in evidence, but before it can be said to be 
competent or material, it must appear to have been made 
within a reasonably short space of time prior to the ap- 
propriation, so that the court may indulge in the 
presumption that between. the date of such sale and the 
appropriation by the R. R. corporation, there would not, 
in the ordinary course of things, have been changes in 
the market value, and when the time is more than ayear, 
there must be some positive proof showing no change in 
value to take the place of the presumption ; and, without 
this proof as a foundation, the proof is foreign to the 
issue. King v. Iowa Midland R. R., 34 Iowa, 458. 


T. M. Marquett, (Whitmoyer, Gerrard & Post, with 
him,) for defendant in error. : 


1. It was proper to inquire what plaintiff had paid for 
the property, even though he purchased at an adminis- 
trators sale. -Marsh v. Portsmouth, etc., R. R., 19 N. H., 
372. 

2. Bill of exceptions should contain all the evidence, 
-not substance merely. State v. Hamilton, 32 Iowa, 572. 
Ford vr. Mitchell, 21 Ind., 54. 
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8. The court erred in rendering judgment on the ver- 
dict. Gear v. Dubuque & Sioux City R. B., 20 Iowa, 528. 

4. We think the following propositions are sustained 
by authority: First. The only legal effect of an appraise- 
ment under our statute by commissioners, is to determine 
the price at which the condemning company may elect 
to purchase or appropriate property, in the exercise of the 
right of eminent domain. Second. In no case cau judg- 
ment be rendered for the value of the property con- 
demned until it has been reduced to possession. Gear v. 
Dubuque R. R., 20 lowa., 528. Walther v. Warner, 25 
Mo., 277. 


Coss, J. 


This cause was brought to the court below on appeal 
by the Lincoln & Northwestern Railroad Company, from 
the award of commissioners, appointed on the applica- 
tion of said railroad company, to appraise the value of 
the two lots and the improvements thereon, of William 
Dietrichs, in the city of Columbus, Platte county, taken 
by said railroad company for the use of its railroad. 

The issue tried by the district court was a plain and 
simple one. As agreed by stipulation, it was as follows: 
“What was the market value of lots one and two, in 
block seventy-five, in the city of Columbus, Platte coun- 
ty, including the buildings and fixtures thereon, on the 


30th day of March, 1880?” On the trial the said William — 


Dietrichs was sworn as a witness in his own behalf. 
Upon his direct examination he testified that he was 
acquainted with the market value of the property in 
question, on the 30th day of March, 1880, and that the 
market value thereof, at that time, was six hundred dol- 
lars. That the market value of the buildings, etc., at that 
time, was the sum of four hundred dollars, and the mar- 
’ ket value of the land was two hundred dollars. ‘'There- 
upon his direct examination closed, and the counsel for 
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the railroad company entered upon the cross-examination 
of the said William Dietrichs, and asked him the follow- 
ing questions, to-wit: 

“Q. What did you pay for those lots ?” The counsel for 
the said William Dietrichs objected to the question as 
incompetent and immaterial. The court overruled the 
objection, and decided that the testimony thereby sought 
to be introduced was competent and material, to fix the 
value of the property in question, which ruling was duly 
excepted to by thesaid William Dietrichs, whereupon the 
witness answered that he did not remember. Thereupon 
counsel for the said railroad company put the following 
question to the witness: 

“Q. You bought them at the administrator’s sale?” 
Witness answered, “ I think so.’ 

Thereupon the counsel of the railroad company, to re- 
fresh the recollection of the witness, produced certain re- 
cords, being court journal ‘‘A,” of Platte county district 
court, at page 407, being record of administration sale, 
had and made on the 10th day of April, 1877, in the 
estate of Alexander B. Malcom, and read to said witness, 
in the presence of the court and jury, from said record, 
as follows: 5 

‘In the matter of the estate of Alexander B. Malcom, 
of Pottawottamie county, lot one, block 75, fractional, 
was sold to William Dietrichs for seventy-five cents. 
Lot two, block 75, sold to William Dietrichs for seventy- 
five cents.” And then asked of the witness: “ Now 
state what you paid for these lots?” The said Wil- 

‘liam Dietrichs, by his counsel, objected to the ques- 
tion and the reference by counsel to the said record 
as incompetent and irrelevant. The court overruled 
the objection, which was duly excepted to, and thereupon 
witness answered in substance that the property in’ 
question was bought by him about that time at admin- 
istrator’s sale, and it was the only property ever pur- 
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' chased by him in that block, and that when the record 
says that was the price paid, it must be so. 

The court instructed the jury, among other things, as 
follows : 

“In determining the value of the lots in question, you 
are at liberty to take into consideration the price paid by 
defendant for them, together with all other evidence 
given in the case.” 

The jury found the value of the property to be four 
hundred and fifty dollars, whereupon the court, after 
overruling the motion of the said William Dietrichs ‘for 
a new trial, rendered judgment in his favor and against 
the said Lincoln & Northwestern Railroad Company, for 
the sum of four hundred and fifty dollars. 

The court also adjudged that the court and clerk’s fees 
be paid by the said William Dietrichs, and that each of 
said parties otherwise pay their own costs. In this court 
error is claimed by both parties. 

No other species of property has so rapidly appre- 
ciated in value, within the past few years, as the more eli- 
gibly located lots in our larger railroad towns and cities. 
The price at which such lots were sold but a few years 
ago would not furnish the slightest evidence of their 
market value now. 

The question before the supreme court of New Hamp- 
Shire in Marsh v. The Portsmouth &: Concord Railroad 
Co., 19 N. H., 872, cited by counsel for the railroad com-- 
pany, was upon the admissibility of evidence as to the 
price at which a certain piece of property was sold at 
the administrator’s sale, no question being raised as to the 
lapse of time since such sale. 

The price at which the lots in question were sold, ac- 
cording to the record read by counsel for the railroad 
company, was ridiculously small in 1877, but had it been 
the fair value of the lots then, that fact would furnish no 
criterion of their value in 1880, and the admission in 
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evidence—substantially of the record, showing that the 
whole of the real property in question was once sold for 
a dollar and a half, was only calculated to belittle, 
and cast ridicule upon the claim of the claimant, and 
shed no intelligent light upon the question being tried. 

Counsel for the Lincoln & Northwestern Railroad Com- 
pauy make the objection that the bill of exceptions does 
not even purport to contain all of the testimony given at 
the trial. This objection would doubtless be well taken, 
were this a case in which it is sought to reverse the 
judgment on the ground that the verdict is not sustained 
by the evidence. 

Sec. 809 of the code reads as follows: ‘‘ No particu- 
lar form of exception is required. The exception must 
be stated with so much of the evidence as is necessary to 
explain it, and no more, and the whole as briefly as pos- 
sible.” 

Under this provision of law we think the bill of excep- 
tions in this case contains all that is necessary; the ex- 
ception being to the admissibility of the testimony, and 
not to its sufficiency. Had none but legal testimony 
been admitted, there would certainly have been no error 
in the court telling the jury to consider all the testi- 
mony before them, so that the principal error consists in 
the admission of testimony improper to be considered. 

It may not be amiss to say in this connection that, in 
the matter of settling bills of exceptions, there are some 
duties devolved upon the attorney representing the oppo- 
site side. In this case, the certificate of the judge is that 
“The foregoing is the substance of all the testimony 
offered or given by either party to this cause, on the sub- 
ject as to the price paid for said lots by appellee, at the 
time of his purchase thereof.” And the certificate of 
the attorneys of the Lincoln & Northwestern Railroad 
Company thereto is as follows: ‘‘ We have examined the 
foregoing bill of exceptions, and find the same correct,” 
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etc. While we are not prepared to say that in all cases a 
certificate of opposite counsel like the above, would 
estop them from raising any point as to the sufficiency of 
_ the bill of exceptions, yet in a case like this, where the 
exception is confined to one point, and that a very nar- 
_ row one, an objection should not be heard after counsel 
_ have agreed to its sufficiency, as above. 

' ‘The Lincoln and Northwestern Railroad Company also 
present a petition in error in this case, and assign the 
following errors: 

1st. The district court erred in rendering judgment on 

the finding of the jury in said action thereon. 

_. Qnd. The district court erred in taxing any of the 
_ costs in said court to defendant in error. 

3d. The district court erred in not taxing the costs in 
_ said court to plaintiff in error. 

Having examined the argument of counsel for the railroad 
company, as well as the authorities cited by him, we are 
unable to agree to his proposition, that the district court 
_ has no power to render a judgment upon the verdict of a 
jury upon an appeal, such as the one which we are now 
considering. And, while it is true that we do not find 
express authority to them to render such judgment in the 
chapter of the statutes, providing for the appraisement of 
damages, appeal, etc,., yet, while they possess the power 
to render judgment on verdicts in judicial proceedings 
pending before them generally, we think, that had it 
been the intention of the legislature to make this class of 
cases an exception to that general rule, they would have 
expressed that intention in clearer terms than they have 
used in the statute bearing upon this subject. While it 
will not be contended that the rendition of a judgment 
against a railroad company for the value of an easement 
in real property will pass a title thereto before payment, 
” yet, should it so happen that the railroad company never 
takes possession of such easement, the damage sustained 
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by the owner of the land, in the cloud upon his title, cre- 
ated by the condemnation proceedings, would be a suffici- 
ent legal consideration for the judgment. 

_” The case at bar is not one merely of right of way; but 
here the railroad company proposes to take the entire two 
lots of Dietrichs, together with the improvements, the 
same being wanted for depot grounds. The case there- 
fore furnishes a strong illustration of the hardship of the 
rule contended for by the railroad company, to-wit: that 
the owner of the land condemned, has no right to either 
the money or a judgment for it, until such time as it may 
suit the convenience of the railroad company, to take, or 
be about to immediately take possession, of the property. 
The condemnation proceedings are a matter of record, the 
statute has put no limitation upon the continuance of the 
same, during which it would be impossible for the owner 
to sell, and quite imprudent for him to improve the prop- 
erty, so that the jury having by their verdict fixed the 
amount to which he is" entitled, it is but just that he 
should have judgment. 

As, for error in the admission of improper testimony, 
there must be a new trial, it will not be deemed necés- 
sary to discuss the question of costs raised ‘by either 
party. 

The judgment i is reversed and the cause remanded. 

REVERSED AND REMANDED, 


Tue Stare or Nepraska, EX REL. R. EH. Moons, v. L. 
J. Ganpy, County Treasurer oF YorE County. 


Mandamus to compel payment of county warrants. A per- 
emptory writ of mandamus was awarded against a county treas- 
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urer to compel the payment of certain county warrants, it ap- 
pearing that there were sufficient funds in the treasury. 


OniemaL application for mandamus. 
Mason &.Whedon, for relator. 

No appearance for respondent. 
MaxwELt, Cu. J. 


An alternative writ of mandamus was allowed in this 
case to which the respondent has made no return. The 
facts stated in the writ will therefore be taken as true. 

The action is brought by the relator to compel the pay- 
ment of certain county warrants owned by him. The 
writ, after describing the warrants, to whom issued, and 
their assignment to the relator, states in substance that 
the warrants were legally issued by the board of county 
commissioners of said county, upon accounts duly pre- 
sented to and audited and allowed by said board when in 
session ; that said warrants have been presented for pay- 
ment, and payment thereof refused; that there are now 
sufficient funds in the treasury, after paying all other 
warrants issued on that fund prior to the issuing the 
same, to pay said warrants, etc. 

These facts being conceded by the failure to answer the 
writ, it is the duty of the respondent to pay the warrants 
of the relator. It is probable the respondent desired the 
direction of the court as a protection. A peremptory 
writ will be awarded. 

JUDGMENT ACCORDINGLY. 
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THe State or NEBRASKA, EX REL. Guy A. Brown, Vv. 
JOHN WaLLicHs, AUDITOR oF PuBiic Accounts. 


Compiled Statutes: STATUTES CONSTRUED. Insec.2 of the act 
providing for a compilation of thestatutes of this state, approved 
February 26th, 1881, is a provision: ‘That the said Guy A. 
Brown” (the compiler), ‘shall furnish to the state of Nebraska, 
all copies of said statutes which may be required by the state at 
a price not to exceed two dollars and fifty cents per copy. * * 
# # Said statutes to be published on or before July Ist, 1881.” 
Afterwards, in the general appropriation act of thesame session, 
in designating one of the objects provided for, this language was 
used, viz: ‘For the purchase of 3,500 copies of the statutes pub- 
lished under the provisions of an act to provide for the publica- 
tion of a compilation of the statutes, the same to be distributed 
by the secretary of state to the same officers that the general 
statutes of 1873 were distributed, $8,750.00." Held, that under 
these provisions the compiler was authorized to deliver at once, 
and demand payment for 3,500 copies, withont reference to 
whether that many were required by the present necessities of 
the state or not; the last of the above provisions containing a 
legislative designation of the number to be furnished, 


OricInaL application for mandamus. 
O. P. Mason, for the relator, 


C. J. Dilworth, Attorney General, for the respondent, 
Lake, J. 


This is an application for a peremptory writ of manda- 
mus to compel the respondent to draw his warrant upon 
the state treasurer for the sum of $3,567.50, in favor of the 
relator, in payment of a balance claimed to be due to him 
from the state, for three thousand five hundred copies of 
compiled statutes furnished, as is alleged, in pursuance 
of legislative authority. 

The only matter in controversy between the relator and 
respondent is the number of copies which the state is 
required to take and pay for. The ground taken by the 
latter is, that the state is liable for only such number as 
were necessary for supplying at the present time each 
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officer entitled thereto, at the public expense, with a 
copy. 

In sec. 2 of the act providing for the publication of a 
compilation of the statutes of this state, approved Febru- 
ary 26th, 1881, it is provided: ‘‘That the said Guy A. 
Brown shall furnish to the state of Nebraska all copies 
of said statutes which may be required by the state, ata 
price not to exceed two dollars and fifty cents per copy. 

* * * * said statutes to be published on or before 
July 1st, 1881.” Laws 1881, Chap. 80. Had this 
matter been left thus by the legislature, there would 
have been some strength in the respondent’s position, 
that the state had assumed to take and pay for 
only the number actually needed at the time. But we 
find that, at the same session, the legislature, in 
the general appropriation act, made provision for meet- 
_ Ing the expense of these statutes, using this language: 
“For the purchase of 3,500 copies of the statutes pub- 
lished under the provisions of an act to provide for a 
publication of a compilation of the statutes, the same to 
be distributed by the secretary of state to the same offi- 
cers as the general statutes of 1873 were distributed, 
$8,750.00.” Laws 1881, p, 88. 

In order to arrive at the true intent of the legislature 
respecting this matter, these two provisions must be 
taken together. In the first place, it is not reasonable to - 
presume that the legislature could have intended to bind 
the relator to furnish oily the exact number necessary 
for a present supply to the several officers entitled there- 
to. The state is growing; new counties and precincts are 
being organized; the number of officers, of the classes to 
which the laws are supplied, is constantly increasing, 
thus inducing a certainly continuing demand for addi- 
tional copies., Nor would it be reasonable to infer that 
the intent was to require the compiler, after fully sup- 
plying the first demand, to stand ready to meet all future 
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calls, however uncertain, for such additional copies as the 
state might possibly need. 

According to our understanding of the provisions above 
quoted, the only rational conclusion to be drawn from 
~ them is, that the legislature, exercising an undoubted in- 
herent discretion, intended to supply the state with a 
definite number of copies, to be paid for at once upon 
delivery, and sufficient to meet not only the present, but 
also the future demands for a reasonable length of time. 
And the designation of this number was not left in doubt, 
to be determined by the uncertain discretion of the 
respondent, or any other state officer, but is expressed 
clearly enough, as we think, in the last of the above quo- 
tations, Whether this number were reasonable, or prod- 
igal, under all the circumstances that should affect it, is 
not to be here considered. The legislature saw fit to 
designate the number ‘‘required by the state,” and that 
designation is not subject to review. That is a matter 
with which neither the respondent nor this court has any- 
thing whatever to do. We are to administer the laws as 
enacted, in accordance with their evident design, leaving 
the responsibility with the legislature where it rightly 
belongs. The writ must be awarded as prayed, at the 
cost of the respondent, 

Writ ALLowep. 


CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA. 


JANUARY TERM, 1882. 


PRESENT: 


Hon: nyerae B. LAKE, Cuter Justice. 
AMASA COBB 
“ SAMUEL MAXWELL, } JUDGES. 


Cartes §. Kinnry, PLAINTIFF IN ERROR, V, JouN S. 
DEGMAN, DEFENDANT IN ERROR. 


1. Replevin. Action by D. to recover a quantity of corn, which 
he had grown upon a tract of land held by him as a homestead; 
under the law of the United States, and for which he held the’ 
usual receipt of the receiver of the local land office. K., the 
defendant in the action, was also a claimant of the land as a pre- 
emptor, but his claim had been rejected by the register and re- 
ceiver, from whose decision he had taken an appeal, which was 
still pending before the Secretary of the Interior. Both were 
in possession, each of a portion of the land. When the corn was 
ripe, and during a temporary absence of D., and without his 
consent, K. harvested and claimed the corn as hisown. Ver- 
dict and judgment for D. sustained. 
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2. Receiver’s Receipt. The usual duplicate receipt of the 
receiver of a land office is proof of title against all but the 
holder of a patent, 

3. Register and Receiver. The rulings of the register and 
receiver as to the rights of respective claimants to lands under 
the laws of the United States cannot be questioned collaterally. 


Error to the district court for Colfax county. Tried 
below before Post, J. 


Phelps & Thomas, for plaintiff in error. 
Russell & Chambers, for defendant in error. 


Laxe, Cu. J. 


This controversy concerns the ownership of a quantity 
of corn grown in 1879 upon the east half of the northwest 
quarter of section thirty-two, township eighteen, range 
four, in Colfax county. This tract is claimed by both of 
these parties—by the former under the pre-emption, and 
by the Jatter under the homestead law of the United 
States. The action was replevin. 

The agreed statement of facts on which the case was 
tried below shows that for several months prior, and up 
to February 17th, 1879, Kinney had claimed the tract 
under the timber culture law of congress, when his claim, 
for some reason undisclosed, was “cancelled.” That while 
he was so claiming the land, he broke several acres, 
including that portion én which the corn in question was 
raised, and made other valuable improvements, of which 
there was a dwelling house, stable and corn crib, and dur- 
ing the year 1879 was residing thereon with his family. 

Upon the cancellation of his timber culture claim, 
Kinney sought to hold it by pre-emption, and with that 
view offered to the register and receiver of the proper 
land office his declaratory statement, which these offi- 
cers, on the 19th day of February, 1879, rejected. From 
this decision against his effort to pre-empt, Kinney took 
an appeal, which, at the time of the trial of this case in 


JANUARY TERM, 1882. 239 


Kinney v. Degman 


the court below, was still pending before the Secretary of 
the Interior in Washington. It is admitted that, person- 
ally, Kinney was “‘a qualified pre-emptor.” 

On the other hand, it appears that Degman, who, in the 
spring of 1879, ploughed the ground and planted the 
corn, and also cultivated and cared for it “until matur- 
ity,” bases his claim to the land upon ‘‘a homestead 
receipt,” or certificate issued to him by the receiver of 
said land office, on the 20th of February, 1879, which is 
still “ uncancelled.” And, in addition to this, it is agreed 
“that on or about the 18th and 14th days of October, 
1879, the said Kinney, by his agent, gathered and 
yemoved from said premises the said six acres of 
corn, during the absence, and without the knowledge or 
consent, of said plaintiff.” That said corn was of the 
value of $44.70, and. its return was duly demanded be- 
fore the commencement of the-action. 

With these facts before him, we are of opinion that the 
district judge rightly ruled that Degman was the owner 
of the corn which he had raised, and entitled to recover. 
Kinney’s alleged timber culture claim was cancelled. . 
And, no appeal having been taken, the entire justness of 
the cancellation must be inferred, and Kinney precluded 
from claiming anything against this ruling of the regis- 
ter and receiver. Besides, Kinney’s attempt to acquire 
the land by pre-emption, shows very satisfactorily that 
he had ceased to regard himself as entitled to anything 
under the timber culture law. And thus we have pre- 
sented the case of two parties, each in possession of a 
portion, but claiming a right to the whole tract. One of 
these parties—he who planted, cultivated, and cared for 
the crop until fit to be harvested—having his possession 
fortified by a duplicate land office receipt, showing that 
his claim was duly recognized as a valid one by the land 
department of the government, whose duty itis, in the 
first instance, to decide between such claimants; the 
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other, the apparently surreptitious gatherer of a crop 
which he had neither planted nor cared for, with no evi- 
dence of any recognition of his claim by the land officers, 
save in its rejection. Between parties thus circumstanced. 
justice would seem to demand that he who planted: 
should have the benefit of the crop. 

But further, the land office receipt, under our law of 
evidence, was sufficient proof of title in Degman to 
enable him to defend successftlly his possession of thé 
land, and whatever he had grown thereon, as against the 
mere naked claim of superior right presented by Kinney. 

Sec. 411 of the code of civil procedure, Comp. Stat. 
588, provides that: “ The usual duplicate receipt of the 
receiver of any land office, or, if that be lost or destroyed, 
or beyond the reach of the party, the certificate of such 
receiver, that the books of his office show the sale of a 
tract of land to a certain individual, is proof of title 
equivalent to a patent against all but the holder of an 
actual patent.” 

Another fact, not before noticed, is given by Kinnéy as 
a justification for taking the corn, viz: That he notified 
Degman of his claim to the land, and that if he planted 
a crop thereon, he, Kinney, “‘would gather it.” This 
notification, under the cireumstances above given, was of 
no consequence. It neither benefited Kinney, nor pre- 
judiced Degman on the question of the ownership of the’ 
corn. Degman’s interest did not depend upon a want of 
notice of Kinney’s claim of ownership at all, it rested 
upon his own right under the law as evidenced by the | 
receiver's receipt, which he held. The action of the land 
officers in rejecting the claim of Kinney and accepting 
that of Degman is not subject to question in this colla- 
teral controversy. The judgment of the district court is 
clearly right and must be affirmed. 

JupemEnt AFFIRMED. 

Maxwe tt, J., dissented. 
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Scoot Districts Nos. 16, 82, 37, 39, 58 anp 64, oF 
Hamizton County, PLAINTIFFS IN ERROR, Vv. ScHooL 
District, No. 9, or Hamriron County, DEFENDANT IN 
ERROR. 


Pleading :, SCHOOL DISTRICT. To state a cause of action against 
a school district for money “paid, laid out and expended,’ for 
its use, and at its request, facts must be averred which show 
that the supposed indebtedness was such as the district could 
lawfully incur. : 


Error to the district court for Hamilton county. 
Heard below, on demurrer to the petition, by Post, J. 
Demurrer sustained and cause dismissed, 


Abbott & Caldwell, for plaintiff in error. 


The action is not for money loaned, but for money 
“paid,” and it is not necessary to state that the indebt- 
edness was lawfully incurred. Maxwells Pl. & Pr., 152, 
158. 1 Nash Pl. & Pr., 151, and cases cited. 


_A. W. Agee, for defendant in error, cited The People, 
ex rel. Hunter v. Peters, 4 Neb., 255, School District v. 
Stough, Id,, 857. Merrick County v. Batty, 10 Neb., 176. 


Lake, Ca. J. 


The error complained of was in sustaining a general 
demurrer to the petition. The action was brought by 
school districts Nos. 16, 32, 87, 39, 58 and 64, of Hamil- 
ton county, against district No. 9, to recover a sum of 
money alleged to be due in these words, viz: ‘“‘that the 
aid defendant was, on the 14th day of January, A. D. 
1878, indebted to the said plaintiffs in the sum of seven 
hundred dollars and ninety-six cents, for so much monry 
’ before that time by the said plaintiffs paid, laid out and 
expended to and for the use of the said defendant, and at 
its request; and which said sum of money the plaintiffs 

16 
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aver was then due and payable, yet the said defendant, 
though often requested, hath not paid said sum of money, 
or any part thereof, or any interest thereon. Wherefore 
the said plaintiffs pray judgment,” ‘ete. ; 

If the parties to this action were private persons, prob- 
ably this statement would support a judgment for the 
amount demanded, and therefore withstand the demurrer. 
But, being school districts — mere creatures of statute — 
and possessing no powers whatever beyond those given 
by the legislature, they are unable to contract, ad libitum, 
as individuals may do, but only respecting objects, and to 
the extent the laws permit, and a more definite statement 
is required. Enough should be stated to show that the 
alleged indebtedness was one which the district could in- 
cur, In this petition, very clearly, there isnot. We have 
no right to infer from the fact that money was paid, laid 
out and expended, to and for the use of a school district, 
and at its request, that the expenditure was a lawful one. 

While it is true that, under the code, great liberality is 
required in construing pleadings, still this general rule 
must not be lost sight of, that when presumptions are in- 
dulged, they must be taken most strongly against the 
pleader. With no facts alleged showing the character of 
the supposed indebtedness, this rule requires us to infer 
that it was not such as the district could lawfully incur. 
We think that the demurrer was properly sustained, and 
the judgment must be affirmed. 

JUDGMENT AFFIRMED. 


SecoiterR & BRoTHERTON, PLAINTIFFS IN ERROR, V. W. 
L. Stark, DEFENDANT IN ERROR. 


Costs in an Action: LIABILITY For. The plaintiff in an action, 
and also the defendant, is primarily liable for all costs which he 
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makes, and their payment or security may be required in ad- 
vance, Nor does the fact that his adversary may ultimately be 
compelled to pay them by the judgment of the court, relieve 
him from such liability to the officer entitled thereto. 


Error to the district court for Hamilton county. Heard 
below before Post, J., on demurrer by Sechler & Brother- 
ton to petition of Stark, plaintiff there. Demurrer over- 
ruled, and judgment in favor of Stark for amount 
claimed. 


J. S&. Miller, for plaintiff in error. 


E. J. Hainer, for defendant in error. 
Laxg, J. 


Two errors only are assigned. Theyare: ist. That 
“the court erred in overruling the demurrer to the peti- 
tion ;” and 2d, “in rendering a judgment for the plain- 
tiff when it ought to have been rendered for the defend- 
ants.” . 

The petition certainly states a good cause of action, 
although an exceedingly small one, the amount claimed 
being only one dollar and ‘fifty-five cents. The facts 
showing this indebtedness are set forth with great partic- 
ularity, and all due formality. The amount is com- 
posed of several items of costs made by the plaintiffs in 
error, and earned by the defendant in error as county 
judge in an action which they instituted and prosecuted 
to final judgment, in the county court of Hamilton 
county, against one Michael Cross. 

The plaintiff in an action, and also the defendant, is 
primarily liable for all of the costs which he makes in its 
prosecution or defense. Nor does the fact that his adver- 
sary may ultimately be compelled to pay them by the 
judgment of the court, relieve him from such liability to 
the officer entitled thereto. The primary liability is a 
matter between him and the officer earning the fees; the 
ultimate liability concerns him and his adversary, 
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Under our law court costs may be required to be paid 
or secured in advance of the performance of the required 
service; and the fact that it is not done in all cases is 
due merely to official favor. 

Sec. 31, Ch. 28, Comp. Stat. 280, provides that: “ The 
clerk of the supreme court, and of each district court, 
the register in chancery, probate (county) judge, sheriff, 
justice of the peace, constable, or register of deeds, may 
in all cases require the party for whom any service is to 
be rendered, to pay the fees in advance of the rendition 
of such service, or give security for the same, to be 
approved by the officer.” 

The several items of fees sued for were the following, 
viz: Docketing the case, 25 cents; issuing summons, 
50 cents; filing papers, 20 cents; swearing witness, 10 
cents; entering judgment, 50 cents; in all $1.55. The 
petition, which by the demurrer is admitted to be true, 
shows that the official services for which these items 
were charged, were duly rendered by the defendant in 
error as county judge, at the request of the plaintiffs in 
error. And the charges.conform to the statutory rule of 
compensation in each particular. As to the matters 
complained of, clearly there is no error, and the judgment 


must be affirmed. 
JUDGMENT AFFIRMED, 


Tue County oF PLATTE, PLAINTIFF IN ERROR, V. LEANDER 
GERRARD AND MIcHAEL WHITMOYER, DEFENDANTS IN 
ERROR. 

1, County Commissioners: EMPLOYMENT OF ATTORNEY, Pre- 
vious to the passage of the act of March Ist, 1879, entitled “An 
act concerning counties and county officers,’’ the provision of the 
statute, making it the duty of the district attorney to “without 
fee or reward (other than his salary) give opinions and advice to 
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the board of county commissioners of any county in the dis- 

trict’’ etc., was exclusive of all other lawful methods of obtain- 

ing opinions or advice at the public expense. 

A contract entered into by a board of county 
commissioners with a firm of attorneys, by the terms of which 
in consideration of the advice and services of said attorneys 
rendered to the county, to enable such commissioners to law- 
fully place upon the tax list of said county certain lands which 
had been erroneously left off of the assessment roll by the asses- 
sors, said commissioners agreed to pay said attorneys a sum 
equal to 25 per centum of all taxes, which should be collected 
on said lands for the year in question, Held, void as against 
public policy. 

Error to the district court for Platte county. The 
action there was brought by Gerrard and Whitmoyer. The 
cause was sent to a referee who reported the following 


facts: 


First. That in the year 1873, the Burlington and Mis- 
souri River Railroad Company were the owners of certain 
lands in Platte county, Nebraska, subject to taxation, 
which were omitted from the tax rolls for said year 1873. 

Second. That in the month of September, or October, 
1874, plaintiffs and the board of county commissioners of 
said county, while in session, entered into a contract or 
agreement, by the terms of which the plaintiffs agreed to 
take charge of the matter and see to having the said lands 
properly placed upon the tax rolls and tax list for the 
taxes for the year 1878, plaintiffs to see to the issuing of 
the proper notice, and to give such directions and advice 
to the proper officers as should be necessary to secure 
such results, and that in consideration therefor the board 
of county commissioners in behalf of said county agreed 
to pay to plaintiffs for such services, twenty-five per cent. 
of the amount of such taxes, for the year 1873, payable 
only upon the event of such taxes being collected accord- 
ing to law. : 

Third, That plaintiffs were at said time regular pract- 
icing attorneys in said county. 


2, 
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Fourth. That plaintiffs fully complied with and per- 
formed their part of the contract. 

Fifth. That such action was had under the law that 
the said lands were placed upon the tax lists for the taxes 
for the year 1878. 

Sizth. That said taxes remaining unpaid, the said 
lands were on the 20th day of May, 1880, sold to the 
county of Platte for such delinquent taxes, under the pro- 
visions of an act approved February 27th, 1879, entitled 
‘An act to authorize certain county and municipal officers 
to purchase real estate at tax sale,” that certificates were 
issued by the treasurer in due form to said county, and 
that the amount expressed in said certificates for the 
taxes of said year 1878, amounted to $5,766.83 and that 
soon thereafter and prior to the commencement of this 
action the county commissioners of said county sold and 
assigned said certificates to one Peet, and realized there- 
on sixty per cent. of said sum of $5,766.83, which equals 
$3,460.09, which sum was paid to the treasurer about 
April 1st, 1880. 

Seventh. If said contract is valid, plaintiffs are enti- 
tled for their services under said contract to the sum of 
$1,441.70. 

Eighth. That during the years 1873 and 1874, M. B. 
Hoxie was the district attorney for the 3d judicial dis- 
trict of Nebraska. That said Platte county was within 
said district. That the court duties devolving upon said 
district attorney rendered it impossible for the county 
commissioners and other county officers to procure the 
services and advice of the district attorney in the matters 
for which plaintiffs services were rendered, and that it 
was important that the said commissioners should have 
assistance and direction in said matter in order to pro- 
tect the rights and interests of said county, 

And as conclusions of law the referee found: 

First, That the contract was one which the board of 
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county commissioners were not authorized to make on 
behalf of the county. 

Second, That judgment should be rendered against 
plaintiffs. 

On hearing in the district court, before Post, J., the 
conclusions of law of the referee were set aside and judg- 
ment rendered against the county for $1,441.70. 

Charles A, Speice and Byron Millett, for plaintiff in 
error, cited Gen. Stat., 2387, sec. 33. Cuming County v. 
Tate, 10 Neb., 198. McDonald v. Supervisors, 41 Wis., 
642. Montgomery v. Supervisors, 22 Wis., *69. Butler v. 
Milwaukee, 15 Wis., *498, Case v. Shawnee County, 4 
Kansas, 511. Vise v. Hamilton County, 19 I1., 78. 


Whitmoyer, Gerrard & Post, for defendants in error. 


The county commissioners had authority to make-the 
contract. Note the language of our statute: ‘To sue 
and be sued.” ‘To make all contracts and do all other 
acts in relation to the property and concerns of the county 
necessary to the exercise of its corporate or administrat- 
ive powers,” Words could scarcely have been used more 
general in their scope and effect or conferring more ex- 
tended powers upon the several counties ‘as bodies corp- 
orate or politic. The power to employ counsel, as a neces- 
sary incident to the power to sue and be sued, is expressly 
affirmed by the following authorities: Dillon on Munici- 
‘pal Corporations, 1st Ed., 399. Smith v, Mayor, 18 Cal., 
531. Hornblower v, Dunden, 85 Cal., 670. Ellis v. Wa- 
shoe County, 7 Nevada, 298. Tatlock, et al., v. Louisa 
County, 46 Iowa, 188. Thatcher v. Jefferson County, 18 
Kansas, 182. 


Cons, J. 


While we by no means admit the correctness of the 
proposition laid down by counsel for the defendants in 
error, to-wit: That “the power to employ counsel on the 
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part of a board of county commissioners is a necessary 
incident to the power to sue and be sued,” we might 
safely do so, without by any means approving of the 
judgment in this case. 

This was an action not for the value of professional 
services, nor yet upon a contract to pay an agreed price 
or sum for certain professional services ; but upon a con- 
tract to pay to the defendants in error one-fourth part of 
such taxes as might be collected upon certain lands, sit- 
uated in said county, in consideration of the said de- 
fendants in error having ‘‘ undertook and agreed to act 
as attorneys for said defendants, (the board of county 
commissioners of Platte county,) in a proceeding to col- 
lect the taxes on said lands, from said railroad company, 
jn said year, and to take all necessary steps in the 
name of said county, and perform all other acts as 
such attorneys, which might be necessary to confer 
jurisdiction on said defendants as such commission- 
ers, to order said lands placed on the tax list of said 
county for said year, and to legally assess the said 
lands for said year 1878,” etc. It is therefore not to 
the statute giving counties the power to sue and be sued, 
that we should look for the authority on the part of the 
county commissioners to make a contract of this charac- 
ter, The county was not sued, and it neither expected to 
be, nor did it contemplate suing anybody. But if we 
expect to find any such authority, should we.not rather 
look to the statute then in force, empowering counties to 
levy and collect, taxes? We think so. But it is not 
claimed, nor can it be, that the revenue laws then in 
force conferred any such power. 

The revenue laws, as well those then as now in force, 
impose important duties upon the board of county com- 
missioners, upon assessors, clerks and treasurers; many 
of these duties are such as to call for a high order of 
business capacity, all of which is, or should be, duly 
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considered by the people in selecting persons to fill these 
important trusts. And yet the legislature had foreseen 
that occasions might arise when these boards and officers 
would, in order to the proper discharge of their duties, 
require legal advice, and ample provision had been made 
to meet this contingency. 

Section 16 of chapter 7, Compiled Statutes, makes it 
the duty of the district attorney to ‘without fee or 
reward, (other than his salary,) give opinions and advice 
to the board of county commissioners of any county in 
the district, and other officers of the state or county, 
upon all matters in which the state or county is a 
party, or may be interested.” 

Again by sec. 18, district attorneys are authorized “in 
his discretion to appoint one or more deputies,” etc. 

‘The proposition that, because the district attorney 
might have been otherwise officially engaged, the board 
of county commissioners might seek advice from other 
attorneys, and pay for it.out of the public money, is, in 
our opinion, inadmissible. It was a question for the 
consideration of the legislature, whether, owing to the 
rapid increase of the population of the state, and the 
consequent augmentation of the official duties of the 
district attorneys, as imposed by law, some measure of 
relief was not necessary for these officers. This the leg- 
islature was not slow to perceive ; hence the provision con- 
tained in sec. 47 of Art. I., of chapter 18, Compiled Stat- 
utes. But at the date of the transaction involved in the 
case now under consideration, the law-making power 
having imposed upon the district attorneys the duty of 
giving opinions to and advising boards of county commis- 
sioners, such regulation and method was binding upon 
the courts and all boards and officers whatever, and 
was exclusive of all other lawful methods of obtaining 
opinions or advice at the public expense by boards of 
county commissioners, 
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But let us suppose this not to have been the case, that 
the board of county commissioners might at their discre- 
tion employ counsel of their choice, to advise them as to 
their duties, and pay therefor either an agreed price, or 
a quantum meruit out of the public funds; does it follow 
that such board might, as a mode of compensation for 
such advice, lawfully bargain away an aliquot part of 
such of the public revenues as might be affected thereby ? 
And making such compensation contingent upon the 
success of the measures taken under such advice? We 
think not. The giving of contingent fees, or compensa- 
tion for services rendered to the public, is contrary to 
sound policy. 

It is the spirit of our laws to collect from the people 
only such amount of money by taxation as may be sufii- 
cient to a certain and economical support of the govern- 
ment in all its branches, and to require the strictest 
accountability therefor, The law has provided for all 
officers and public servants, having to do with the levy 
and collection of taxes, a fixed salary, depending in no 
degree upon the amount of taxes actually collected, and 
while in some of the Latin nations of Europe there was 
formerly, and may yet be, a system of farming out the 
collection of the public revenues, we do not think that 
such a thing was ever known, or would be tolerated, in 
any country inhabited by an English speaking people. 

The referee did not return the testimony in the case, 
but looking only to the cause of action as set out in the 
petition of the plaintiffs in the court below, and the law 
of February 27th, 1873, we fail to see any equality 
between the services performed, agreed to be performed 
or required, and the compensation claimed therefor. 
Indeed, we can scarcely conceive of a board of county 
commissioners and a county clerk lacking of sufficient 
ability to understand and execute the law in question, 
without legal advice or opinion from any source. 


° 
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We are therefore of the opinion that the contract, as 
set out in the pleadings and found by the referee, wasone 
which the board had no legal power to make, and which 
cannot be upheld by the courts. 

The judgment of the district court is reversed, and 
the conclusion of law found by the referee affirmed. 

'  Jupemenr AccorpIncty. 


MaxweEl, J. 


I concur in the judgment of reversal in this case upon 
the ground that the services rendered by the defendants 
were not rendered by*them in a professional capacity, 
the only services being to induce the county commis- 
sioners to do their duty by placing certain lands on the 
assessment roll. But, in my opinion, the board of coun- 
ty commissioners have authority, independently of 
the statute, to employ an attorney in a proper case. 

A county is a quasi corporation, and the commissioners 
the agents by which its business is conducted. If the 
county is sued, may the commissioners not defend, nay, 
is it not their duty to make any defense to which the 
county is entitled, and for this purpose to employ an at- 
torney? -The district attorney is not the attorney of the 
county. He is paid by the state, His duties are such 
that it would be impossible for him to prosecute or 
defend the various actions in which the counties in his 
district are interested. -Then, suppose the county has a 
cause of action existing in its favor, against an individ- 
_ual or individuals, may it not employ an attorney to 
prosecute the same? I think it may, as a corporation, 
employ the necessary counsel at a reasonable compensa- 
tion, to advise the commissioners, or prosecute or defend 
actions in which the county is interested. 

In the case of Cuming County v. Tate, 10 Neb., 193, 
the services were not rendered for the county, but for the 
district attorney, and this court held that there could be 
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no recovery against the county for such services, but that 
rule would not apply where legal services were rendered 
for the county. ; 


Tue Stave or Nepraska, EX REL. THE Boarp oF County 
ComMIssIOoNneRS OF Hamitron County, v. WatrTer L. 
WHITTEMORE. 


1. County Clerks: ¥YEES. In counties containing less than 
8,000 inhabitants county clerks are also clerks of the district 
courtsof their respective counties. The duties being imposed 
upon them as county clerks, they must report the fees received 
by virtue of their office. 

2. Constituttonal Law. The act to regulate fees, approved Feb- 
ruary 15th, 1877, is not an amendment of sections 1, 5, 8 and 14, 
of chapter 19, of the revised statutes of 1866, but an original 
act. 


OntcinaL application for mandamus. 

A. W. Agee and E. J. Hainer, for relator. 

Mason & Whedon and J. S. Miller, for respondent. 
MaxweE tu, J. 


In the year 1879 the defendant was elected clerk of 
Hamilton county, and has performed the duties pertain- 
ing to that office since the 8th day of January, 1880. 
Hamilton county at the time of his election contained 
less than 8,000 inhabitants, and therefore he, as county 
clerk, has performed the duties of clerk of the district 
court of that county. He has duly reported the fees re- 
ceived by him, except those pertaining to the district 
court. Thisis'a proceeding by mandamus to compel him 
to make a report of all fees received by virtue of his 
office. The question to be determined is whether or not 
the office of clerk of the district court in counties con- 
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taining less than eight thousand inhabitants is a separ- 
ate office from that of county clerk. In other words, are 
the duties as clerk of the district court imposed upon 
him as county clerk ? 

The question now presented was before this court in 
the case of The People v. McCallum, 1 Neb., 182. The leg- 
islature of 1869 abolished the office of clerk of the dis- 
trict court, and imposed the duties pertaining to this 
office on the county¢lerk. McCallum was elected county 
clerk of Otoe county in’1867, and again in 1869, and had 
given bond and taken the oath required as such clerk, 
and was performing the duties of that office at the time | 
the act of 1869 making him ex-officio clerk of the district 
court of that county took effect, but gave no bond, nor 
took the oath as clerk of the district court. The action 
was to oust him from performing the duties pertaining to 
the district court, upon the ground that he had failed to 
qualify. Judge Crounse, in an elaborate opinion, shows 
that the duties were to be performed by McCallum 
as county clerk. On page 201 he says: ‘‘ But I confess 
I mistake the purport of the term ex-officio, if McCallum, 
by virtue of his office, by his election, taking the oath of 
office and giving the bond required as county clerk, is not 
entirely competent and entitled to discharge the duties as 
clerk of the district court for Otoe county. Those duties 
are added to, and imposed upon, those who hold the office 
of county clerk. There is no loss of security arising 
from it. The bond required of county clerks is not less 
than three thousand dollars, and may extend to ten 
thousand. In this case it was placed at six thousand, 
and the presumption is that it will always be fixed with 
reference to all the duties to be discharged. The bond 
heretofore required was but three thousand dollars of the 
district clerk. It cannot be, as contended, that the bond 
given for the faithful performance of his duties as county 
clerk will not extend to acts done as clerk of the district 
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court. That he may sign himself in one case as county 
clerk, and in another as clerk of the district court, is an 
immaterial circumstance. His acts are all done under 
the election and qualification as county clerk, and his 
bond is given to cover any of them. As well might it be 
contended that the official bond of any officer is no 
security for the want of faithful discharge of any addi- 
tional duty, which may, from time to time, be imposed 
upon such officer by law.” We adhere to the decision in 
that case, and it is decisive of the question. 

Objections are made to the constitutionality of the act 
of 1877, upon the ground that it was an amendment of 
sections 1, 5, 8 and 14, of chapter 19, of the Revised 
Statutes of 1866, and therefore is within the rule of 
Smails v. White, 4 Neb., 358; Ryan v. The State, 5 Id., 
276; Sovereign v. The State, 7 Id., 409, and not being a 
complete act in itself, is void. It is sufficient to say that 
the act referred to is not an amendment, but an original 
act. The officers designated are required to charge and 
collect fees, as before the passage of the law, but all fees 
in excess of a specific sum are to be paid into the coun- 
ty treasury. The act in question provides for the 
appointment by the county commissioners of such de- 
puties as are deemed to be necessary; but even if it did 
not, an officer must perform the duties imposed upon him 
by law. 

A peremptory writ is awarded as prayed. 

JUDGMENT ACCORDINGLY. 


Tae Union Pactrtc Rawroap, Puamtirr, v. Tae Country 
oF Dawson, DEFrENnpDaNT. 
1. Taxes: SINKING FUND. The county commissioners have no 


authority to divert a sinking fund tax from the purpose for 
which it was raised and transfer it to the general fund. 
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2. : ———!: TRANSFER, The act of 1875 merely author- 
izes the transfer to the general fund of the surplus sinking fund, 
after the debt for which it was levied is extinguished, 

8, ——-—: scHOOL TAXES. In 1879 school taxes for all purposes 
were restricted to a suin not exceeding twenty-five mills on the 
dollar valuation. B, & M. R. R. Co, v. York County, 7 Neb., 


487, adhered to. 


OrnictnaL application for injunction. 


A. J. Poppleton, for plaintiff. 


C. W. McNamar, for defendant. 
Maxwett, J. 


This is an original action brought to restrain the col- 
lection of a sinking fund tax, levied upon the property of 
the plaintiff in Dawson county, in the year 1879, and also 
school taxes levied in excess of twenty-five mills on the dol- 
lar valuation in school districts No. 5, 6, 7, 11, 18, 17 and 
27, of said county, in said year. A referee was appointed 
to take testimony, and his report is now before the court. 
During the pendency of this action, the case of the U. P. 
Railway Co. v. Dawson County, has been determined, hold- 
ing that the bonds in question are valid. The sinking 
fund tax, so far as is necessary to meet such obligations, 
is therefore valid and binding. 

The plaintiff however insists, that under the prayer for 
general relief it is entitled to a decree enjoining the com- 
missioners from mis-appropriating such funds. It ap- 
pears from the testimony that $3,039.13 of the sinking 
fund tax of that county, for the year 1877, was transferred 
to the county general fund; that in the year 1878, 
$4,936.18, was transferred to the county general fund, and 
$746.93 to the county road fund; that in the year 1879, 
$3,768.68 was transferred to the county general fund, and 
that these several sums were so transferred by the order 
of the county commissioners, and that an order still 
exists upon their record, authorizing such transfers. The 
power to transfer funds appears to be claimed under the 
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provisions of an act: ‘To transfer surplus county sink- 
ing and other funds to the county general fund,” approved 
February 15th, 1877, which provides: ‘That the board 
of county commissioners of the several counties of the 
state may appropriate to the county general fund 
any sinking fund in the county treasury, not levied for 
the payment of any bonded indebtedness ; also any county 
moneys, from whatever source, excepting moneys levied 
for school purposes, that remain on hand in the county 
treasury, and are no longer required for the purpose for 
which the same were levied.” [Comp. Stat., Chap. 18, 
Art. TI, See. 4.) 

A sinking fund tax is a tax raised to be applied to the 
payment of the principal and interest of a public loan. 
U. P.R.R. v. Buffalo County, 9 Neb., 449. U.P R. R. 
v. York County, 10 Neb., 612. 

Sec. 5, Art. IX, of the constitution provides that: 
“County authorities shall never assess taxes the aggre- 
gate of which shall exceed one and one-half dollars per 
one hundred dollars valuation, except for the payment 
of indebtedness existing at the adoption of this constitu- 
tion, unless authorized by a vote of the people.” 

Sec. 80 of the revenue law, as amended in 1877, was as 
follows: ‘‘The rate of the general state tax shall not be 
less than one-half mill, nor more than four mills, on the 
dollar valuation; the rate of the state school tax shall 
not be less than one-half mill, nor more than two mills, 
on the dollar valuation ; and the rate of the state sinking 
fund tax shall not be more than one mill on the dollar 
valuation, in any county in the state. For ordinary 
county revenue, including the support of the poor, not 
more than ten mills on the dollar; for county sinking 
fund such rate as in the estimation of the commission- 
ers will pay one year's interest on all outstanding debts 
of the county, with not less than five per cent. of the 
principal.” Laws 1877, 45. 
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The revenue law of 1879, [Comp. Stat., Chap. 77,] did 
not take effect until September Ist of that year, there- 
fore the act of 1877 was in force at the time the taxes in 
question were levied. 

The limitation upon the rate of taxation is for the pro- 
tection of taxpayers, and to secure economy in the ex- 
penditure of public moneys. It is the evident intention 

-of the law that only the amount required in any particu- 
lar fund in one year shall be levied, and no more. If the 
law limits the levy for the ordinary county revenue to ten 
‘mills on the dollar valuation, no greater sum can be raised 
for that purpose by levying more than is required for a 
sinking fund, or any other tax, and then transferring the 
surplus to the general fund. If the law could thus be 
evaded it would afford no protection to taxpayers what- 
ever. The act of 1877 merely authorizes the transfer - 
of such portion of the sinking fund as is “no longer 
required for the purposes for which the same was levied,” 
When will such funds be no longer required for the pur- 
poses for which they were levied? Evidently when the 
debt is paid in full, and not before. That is, if a surplus 
remains in the treasury after the debt is paid in full, it 
may be transferred to the general fund. But until such 
time the sinking fund tax must all be applied to the pur- 
poses for which it was raised, and a taxpayer may com- 
pel its application to that purpose. The plaintiff is 
therefore entitled to a decree enjoining the defendant 
from transferring such funds to the general fund of the 
county. 

It appears from the Estineny that the school districts 
above designated caused taxes to be levied in the year 
1879, varying from thirty to sixty mills on the dollar val- 
uation. The question here involved was before this court 
in the case of the B. é M. R. R.v. York County, T Neb., 
487. 

Sec. 81 of “An act to establish a system cf public in- 

17 
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struction for the state of Nebraska,” approved Feb. 15th, 
1869, provided that: “Any school district may, at any 
annual or special meeting, impose a tax on the taxable 
property of the district in any amount not exceeding ten 
mills on the dollar, on the assessed valuation of the prop- 
erty of the district, for the purpose of building a school 
house, and such tax, when voted, shall be reported by the 
district board to the county clerk, and levied and collected 
in the same manner as other taxes voted by the district.” 

Sec. 82 provided that: “The qualified voters, when as- 
sembled at any annual or special meeting, may, from * 
time to time, impose such tax as may be necessary to pay 
teachers, to keep their school houses in repair, and to 
provide the necessary appendages, and to pay and dis- 
charge any debts or liabilities of the district lawfully in- 
curred; may raise a sum sufficient for the purchase of 
books of reference, globes, maps, or any apparatus for the 
purpose of illustrating the principles of astronomy, nat- 
ural philosophy, natural history, and agricultural chem- 
istry, or the mechanic arts.” Gen. Stat., 966. 

In 1875 these sections were amended as follows: - 

Sec. 31. “Any school district may at any annual or spe- 
cial meeting impose a tax on the taxable property of the 
district in any amount not exceeding twenty-five mills on 
the dollar on the assessed valuation of the property of the 
district, and such tax, when voted, shall be reported by 
the district board to the county clerk; and levied and col- 
lected in the same manner as other taxes voted by the 
district.” : . 

Sec. 32. “The tax levied and collected, as provided by 
the preceding section, shall be expended under the direc- 
tion of the district, or in the absence of such direction by 
the district, then such tax shall be expended as the dis- 
trict board of the proper district may direct.” Laws 1875, 
116. . Tae: 
It will be perceived that the power to vote taxes, given 
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by sec. thirty-two of the act of 1869, was entirely taken 
away by the amendment of 1875, the school district or 
board being merely authorized to expend the taxes voted 
under the provisions of section 81. The authority of a 
school district to impose taxes upen the persons and 
property within its boundaries is wholly statutory, and as 
the exercise of such taxation may result in transferring 
the title of property within the district, it must be clearly 
given and strictly pursued. The reckless manner in which 
many school districts expended the annual levy of taxes 
doubtless induced the legislature of 1875 to limit all the 
taxes voted by a school district to twenty-five mills on the 
dollar valuation. But whatever the motive may have 
been, the intention is clear to limit the levy to that sum. 
And no statute has been pointed out to us authorizing the 
imposition of a higher rate of taxation. 

We are referred to sec. 13 of an act “To provide for 
the issuing and payment of school district bonds,” ap- 
proved February 26th, 1879, [Comp. Stat., Chap. 79, Sub- 
division XV.], as conferring authority to levy taxes in 
excess of twenty-five mills. But that it does not have 
that effect is clear, because the limitation in the amend- 
ment of 1875, Subdivision heretofore referred to, was still 
in full force. We adhere to our decision in the B. é M. 
R. R. v. York County, and the school district taxes set 
forth in the petition in excess of twenty-five mills on 
the dollar valuation will be enjoined. A decree will be 

- entered in conformity with this opinion. 
sO DrcrEE AccoRDINGLY. 
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Ricwarp Barton, PLAINTIFF IN ERROR, V. THE SvaTE OF 
NEBRASKA, DEFENDANT IN ERROR. 

Grand and Petit Jurors: SELECTION. County commissioners 
must select the names from which grand and petit jurors are to - 
be drawn from the several precincts of the county, ‘‘as nearly as 
may be a proportionate number from each precinct’ in propor- 
tion to the number of persons therein competent to serve as 
grand and petit jurors. The provisions of the statute prescrib- 
ing this method are mandatory, and a party indicted by a grand 
jury, drawn from a list of names, selected without regard to 
equality between the several precincts as required by statute, 
may plead the same in abatement. 


Error to the district court for Laneaster county. 
Tried below, before Pounp, J. The opinion states the 
case, 

Galey & Abbott, for plaintiff in error, cited Burley v. 
The State, 1 Neb., 396. Preuit v. State, 5 Neb., 875. Mc- 
Elwoy v. State,9 Neb., 157. Clark v. Saline County, 9 
Neb., 516. 


C. J. Dilworth, Attorney General, for the State. 


1. The plea in abatement does not state that sec. 664 
was not complied with; it only claims the county com- 
missioners did not select the names, as required by law, 
This is only one of the ways in which a grand jury may 
be selected, but it is not the only way, and the proceed- 
ings of a grand jury selected by the sheriff are just as 
lawful as though the names had first been selected by the 
commissioners ; in fact the law requires this to be done 
when the commissioners fail to make the selection.’ 

2. The cases cited by the plaintiff in error do not apply 
to this case. Burley v. The State, .and Prewitt v. 
The State, were cases where the record showed that the 
court made the selection, and not the sheriff. There is 
nothing of that kind claimed in this case. The case of 
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MfcElvoy was when the judge, in vacation, ordered the 
sheriff to summon the jury without giving the commis- 
sioners time or opportunity to make the selection. The 
case of Clark v. Saline County prescribes the manner in 
which the commissioners shall select the names, when in 
this case it is stated that the commissioners refused to 
make the selection. It then follows, therefore, that the 
jury must have been selected by order of the court by 
the sheriff, and it was not claimed that this was not 
done. 


Coss, J. 


The plaintiff in error was indicted and convicted at 
the June term, 1880, of the district court of Lancaster 
county, for the larceny of a horse. He presented a plea 
in abatement to the indictment, the substance of which 
is that the grand jury, which found the indictment, was 
not properly selected, or more correctly speaking, that-in 
the selection of the sixty names, from which the grand 
jurors were drawn, they were not properly distributed 
among the several precincts of the county, in proportion 
to the number of persons residing in said precincts res- 
pectively, qualified by law to serve as grand and petit 
jurors. The plea was demurred to by the district attor- 
ney, and the demurrer sustained. 

In the brief of the defendant in error it is tacitly 
admitted that the facts set up in and by the plea are 
sufficient, but it is contended that the plea is bad in not 
negativing every possible method by which a legal grand 
jury could have been obtained. 

The following is a copy of the plea: “‘ * * * That 
the said indictment, as it is exhibited against him, was 
not found or presented to any court having jurisdiction 
of the offense therein charged by a regularly appointed 
and constituted grand jury, under the laws of the state 
of Nebraska, as appears from the record of said county 
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commissioners of said county, and the record of said 
court in this, to-wit: 1. The county commissioners of 
said county of Lancaster, in which the February term, 
A. D., 1880, of the district court, of the second judicial 
district of Nebraska, in and for said county, was 
appointed and directed to be held by the judge thereof, 
wholly failed and refused to meet, nor did any two of 
said county commissioners meet together at the time, 
before said term required by law, or at any other time, 
and then and there select sixty names, or any other 
number of names of persons possessing the qualifications 
of jurors, as prescribed in section six hundred and fifty- 
seven of the General Statutes of Nebraska, and, as nearly 
as might be, a proportional number from each precinct in 
said county, from which number so listed, the clerk, sher- 
iff, or other officer of said court, might select, in the 
manner provided by law, the names of sixteen persons, 
to serve at the said term of the said court as grand jur- 
ors. 2. The persons who were selected by the clerk and 
sheriff of said county to serve as grand jurors at the said 
term of the said court, were not chosen from any list 
selected by the county commissioners of said county, or 
selected by any two of said commissioners, as provided 
by law. 8. The county commissioners of said county of 
Lancaster utterly failed and refused to select the names 
of sixty persons, or any other number, and furnish a list 
thereof to the clerk of said court, from which the names 
of persons to serve as grand jurors, at said term, in said 
court, might be drawn as provided by law. 4. The list 
of the names of persons, from which the clerk and sheriff 
of said court drew the names of sixteen persons to serve 
as grand jurors at the said term of the said court, were 
not selected as nearly as might be, proportionately, from 
each precinct in said county, but, on the contrary, this 
defendant avers the truth to be, that in one of the 
precincts of said county, to-wit: North Bluff precinct 
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there did not appear to be, nor was not on said list of 
sixty persons, drawn from as aforesaid by the clerk and 
sheriff aforesaid, a single name of any person resident, 
and possessing the qualifications of a juror in said 
precinct; yet said defendant avers that in said North 
Bluff precinct there resided at the last general election 
held in and for said county, and did reside therein fifteen 
days before the first day of the said term of the said 
court, and, at the time of the drawing of the grand 
jurors as aforesaid, at least sixty-seven persons possess- 
ing the qualifications of jurors as prescribed in section 
six hundred and fifty-seven of the General Statutes of 
Nebraska, relating to the qualification of jurors. And this 
defendant further avers that on the list of sixty persons 
from which the names of sixteen persons were drawn as 
aforesaid, there appeared in said list only seven names 
of persons residing in Capitol precinct, in said county, 
in which precinct there resided at the last general elec- 
tion, held in and for said county, and fifteen days before 
the first day of the said term of the said court holden as 
aforesaid, at least six hundred persons qualified to serve 
as jurors at the said term of said court, while on said 
list of sixty persons there appeared and was listed the 
names of eight persons, residents of Midland precinct, in 
said county, when at the last general election, held in and 
for said county, and fifteen days before the first day of 
said term of the said court, there resided only five hun- 
dred and thirty-four persons possessing the qualifications 
of jurors to serve at the said term of said court, where- 
fore,” etc. 

The following are the sections of the statute providing 
for the making of the list, etc. : 

Sec. 658. In each of the counties of this state, 
wherein a district court is appointed or directed to 
be holden, the county commissioners of the county 
shall, at least fifteen days before the first day of the 
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session of the court, meet together, or any two of them 
may meet, and select sixty persons, possessing the quali- 
fications prescribed in section six hundred and fifty-seven, 
and as nearly as may be a proportionate number from 
each precinct in the county, and shall, within five days 
thereafter, furnish to the clerk of the district court of the 
county, or his deputy, a list of the names of the persons 
selected. 

Sec. 659. The clerk or deputy clerk receiving the 
names shall write the name of each person selected on a 
separate ticket, and place the whole number of tickets 
into a box or other suitable and safe receptacle, and shall 
preserve the list of names furnished by the commission- 
ers in the files of his office. 

Sec. 660. The clerk of the district court, or his deputy, 
- and the sheriff, or if there is no sheriff, the deputy sheriff, 
or if there is no deputy sheriff, the coroner of the county, 
shall, at least ten days before the first day of the session 
of the district court, meet together and draw by ballot 
out of the box or receptacle, wherein shall be kept 
the tickets aforesaid, sixteen names, and the persons 
whose names are drawn shall be grand jurors; and the 
clerk and sheriff shall then draw twenty-tive additional 
names, and the persons whose names are drawn shall be 
the petit jurors. 

Sec. 664. Whenever the proper officers fail to sum- 
mon a grand or petit jury, or when all the persons sum- 
moned as grand or petit jurors do not appear before the 
district courts, or whenever at any generel ar special 
term, or at any period of a term, for any cause, there is no 
panel of grand jurors or petit jurors, or ihe panel is not 
complete, said court may order the sheriff, deputy sheriff, 
or coroner, to summon, without delay, good end lawful 
men having the qualifications of jurors, and euch person 
summoned shall forthwith appear before the court, and if 
competent, shall serve on the grand jury or pots. jnry, «a 
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the case may be, unless such person may be excused 
from serving, or be lawfully challenged. 

According to strict rules of pleading, a plea in abate- 
ment is required to be certain to every intent. But, it 
is the spirit of modern law to look to the substance rather 
than to the form of almost every other proceeding, and 
why not of a plea in abatement? It cannot be denied that 
the plaintiff in error to some extent embarrassed his case 
by the three first clauses of his plea, which consist almost 
exclusively of negative matter. But rejecting these three 
clauses of the plea entirely, and looking only to the fourth 
one, we have come to the conclusion, not only that it 
contains all of the necessary allegations of a good plea in 
abatement, under a reasonable liberal construction, but 
also that it sufficiently negatives the suggestion, that 
possibly the grand jury that found the indictment was 
proeured under the provisions of sec. 664. 

By this plea the court and the prosecuting officers were 
sufficiently notified that the plaintiff in error claimed 
that, in the selecting of the.names of sixty persons from 
which the grand jurors were drawn, the county commis- 
sioners had disobeyed the provisions of section 658, and, 
if it were true that the grand jury in question was in fact 
summoned under the extraordinary provisions of section 
664, then we think that it was the duty of the district at- 
torney under the provisions of sec. 446, of chap. XLIL., 
of the criminal code, to have replied to the said plea set. 
ting up such fact, rather than to have demurred gener- 
ally, as he did, thereby admitting the facts of the plea if, 
well pleaded. 

It is not only a provision of positive law, that jurors 
should be selected by means calculated to give equality 
and impartiality to every portion of the county, but such 
a result is in itself so fair and equitable, whether we 
consider service on juries as a burden necessarily im- 
posed upon the citizen, or as a privilege to be enjoyed by 
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him, that it is almost incredible that such requirement 
of the law should have been so generally disobeyed. by 
county commissioners; yet it is a matter of notoriety 
that such has been the case, even in counties where from 
their central position and other advantages, better things 
might well be expected of them. 

In the case of Clark v. Saline County, 9 Neb., 516, this 
court, by the chief justice, declared tke provisions of the 
statute in question to be mandatory, and cited numerous 
cases in which it had been held, that the security of the 
citizen was only to be assured by a faithful and rigid ad- 
herence to its requirements. 

In the case of McQuillen v. The State of Mississippi, 8 
Smede & Marshall, 587, the supreme court of Missis- 
sippi, construing a statute quite like ours, by the mouth 
of chief justice Sharky, uses the following language: “A 
grand jury does not, by ourlaw, consist of thirteen or 
more men, congregated by the mere order of the court, or 
by accident, in a jury box; but it consists of the requisite 
number of competent individuals, selected, summoned 
and sworn, according to the forms of law, and if the law 
be not followed, it is an incompetent grand jury.” 

Itisa matter of far greater importance that the law 
regulating the manner of laying the foundations for the 
selection of grand and petit jurors should be observed, 
than that any one man, however guilty, should be pun- 
ished more or less; and having reached the conclusion 
that the demurrer to the plea in abatement was wrong- 
fully sustained, without examiming the other errors as- 
signed, the judgment of the district court is reversed, the 
demurrer overruled, and the cause remanded for further 
proceedings. 

REVERSED AND REMANDED, 


JANUARY TERM, 1882. 267 
Minkler v. Woodruff, 


James D. MINKLER, ADMINISTRATOR OF THE ESTATE OF 
Arruur Roy MINKLER, DECEASED, PLAINTIFF IN ERROR, 
v. Witurs W. WoopRvuFr ET AL., DEFENDANTS IN ERROR. 


Distribution of Estates: PLEADING. Petition alleged that * 
* # A, R. M. died at Beatrice, Gage county, Nebraska, 
intestate; that * * * plaintiff was duly appointed his ad- 
ministrator, and has paid all funeral charges, debts of the 
deceased, and costs and expenses of administration; that de- 
eeased left no issue or widow; that plaintiff is his father and 
sole heir at law; that deceased left real estate in Indiana and 
Minnesota, and personal estate in Ohio, which estate is in the 
possession of the defendant; but the petition does not state that 
the deceased was at any time domiciled in Nebraska. Held, 
that a general demurrer to the petition was rightly sustained by 
the district court, 


Error to the district court for Gage county. Heard 
below on demurrer to the petition, by WxkaveEr, J. De- 
murrer sustained and cause dismissed. The petition wa: 
as follows: 


The plaintiff says: That on the 25th day of Novem- 
ber, A. D., 1879, the said Arthur Roy Minkler died in 
Beatrice, Gage county, Nebraska, intestate ; that on the 
14th day of May, A. D., 1880, the said James D. Mink- 
ler was duly appointed administrator of the estate of the 
said Arthur Roy Minkler, deceased ; thatthe said deceased 
was seized of lands, tenements and hereditaments, -and 
of rights thereto and entitled td interests therein, and 
was the owner and possessed of personal property and 
choses in action -at the time of his death; that the said 

. deceased, at the time of his death, had no issue nor widow, 
and the said James D. Minkler was the father of the 
said deceased; that all the debts, funeral.charges and 
expenses in the administration of said estate have been 
-yaid, and the deceased had no family to provide expenses 
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for the maintenance of; that the said James D. Minkler, 
father of the said deceased, and administrator of 
the estate of the said deceased, is the only heir of 
the said deceased, and is entitled to the residue of 
the said estate of the said Arthur Roy Minkler, de- 
ceased; that the said defendants, Willis W. Woodruff 
as executor of the last will and testament of Anna A. 
Woodruff, deceased, and Amos H. Woodruff, Nodiah 
Woodruff, Henry Woodruff and Willis W. Woodruff, 
are uncles of the said Arthur Roy Minkler, deceased, 
and claim to have an interest in the residue of the real 
and personal estate of the said deceased; that the said 
Arthur Roy Minkler, deceased, was the only issue of the 
said James D. Minkler and Amelia Minkler; that the 
said Amelia Minkler died on the 9th day of April, A. D., 
1876; and the said Arthur Roy Minkler and the said 
James D. Minkler were the only heirs of the estate of the 
said Amelia Minkler, deceased ; that the following proper- 
ty remains of the estate of the said Arthur R. Minkler, 
deceased, to which the said James D. Minkler is the sole 
heir, to-wit: An undivided one-half of a tract of land, 
more particularly described asfollows: commencing at a 
stake 1,184 feet north of the southeast corner of the west 
half of the northeast quarter of section 36, in township 
18, range 7 west, thence north 81 feet, thence west 270 
feet, thence south 81 feet, thence east 270 feet tu the 
place of beginning, containing one-half acre in the coun- 
ty of Clay, and state of Indiana; also an undivided one- 
half interest in the northwest quarter of the northwest 
quarter of section 2, in township 13 north of range 
7 west, containing 418 63-100 acres, in Clay county, 
Indiana; also an undivided one-half interest in lots 
number twenty-five (25) and twenty-six (26), in Shat- 
tack’s third to the city of Brazil, Clay county, Indiana; 
also an undivided one-third interest of an undivided one- 
half interest in certain lands, hereditaments and appur- 
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tenances thereunto belonging, situate in the city of Minne- 
apolis,county of Hennepin, and the state of Minnesota, the 
said property being formerly owned by Anna A. Wood- 
ruff, deceased, and by her bequeathed to Amelia Minkler 
and Arthur Roy Minkler, deceased, to-wit: west half of 
east half of northeast-quarter of section 2, township 28, 
range 24, And also lots number one and two, in block 
number twenty-one, in Ashton and Sherburne’s addition, 
in the city of Saint Paul, Ramsey county, state of 
Minnesota ; and the plaintiff further says that the said 
James D. Minkler is the owner of an undivided one- 
half interest in the said described real estate in the state 
of Indiana in his own right, and that he is the owner of 
the said above described real estate, situate in the state 
of Minnesota, in. his own right, by virtue of a tax sale 
and deed therefor, duly issued to him March 81st, 1877, 
and that the said Arthur Roy Minkler died possessed 
only of an undetermined interest in the same; that the 
following personal property remains of the estate of the 
said Arthur Roy Minkler, deceased, to which the said 
' James D. Minkler is the sole heir, to-wit: One thou- 
sand dollars of bank stock and the dividends thereon in 
the First National Bank of Youngstown, Ohio, which said 
stock and dividends was formerly owned by Anna A. 
Woodruff, deceased, and by her given by will to the said 
Amelia Minkler, and inherited from her by the said 
Arthur Roy Minkler, deceased, and is now in the pos- 
session of the said Willis W: Woodruff, executor of the 
last will and testament of the said Anna A. Woodruff, 
deceased, and also other personal property of the value 
of $300.00, in the hands of plaintiff, in Gage county, 
Nebraska, and in the hands of Willis W. Woodruff, 

executor aforesaid; that the said defendant, Willis W. 
Woodruff, executor of the last will and testament of 
Anna A. Woodruff, deceased, neglects and refuses to pay 
_ over and deliver up-to the said James D. Minkler the 
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said one thousand dollars of bank stock, with the 
dividends thereon, or any part thereof. 

Wherefore, the plaintiff prays that the said James D. 
Minkler be decreed to be the owner of the foregoing real 
estate and personal property, and the personal property in 
his hands as administrator, and to -be the sole heir of the 
estate of the said Arthur Roy Minkler, deceased ; that the 
said defendants, and eachof them, be required to set forth 
their interest and claim to, in and against the said prop- 
erty, and that the same be determined, and that the said 
James D. Minkler shall have the right to demand and 
recover the said real and personal property of and from 
the said defendants, and each of them having the same, 
and that the title to and the claims of the said defend- 
ants, and each of them, to the said property, or any part 
thereof, be decreed to be null and void as against the 
title and interest of the said James D. Minkler, and the 
plaintiff asks for such other and further relief as to the 
court may seem just and equitable. 


Colby & Hazlett, for plaintiff in error. 
Bush & Rickards, for defendants in error. 
Coss, J. 


This case turns upon a single point. The plaintiff 
fails to state in his petition that the deceased, Arthur Roy 
Minkler, was domiciled in the county of Gage at the . 
time of his death. Such an allegation is necessary, not 
only to give the district court of Gage county jurisdic- 
tion to distribute the estate of the deceased, but as a 
substantive fact, necessary to be plead with the others, in 
order to make out a cause of action. 

If Arthur Roy Minkler had his domicile in Gage coun- 
ty at the time of his decease, and having died intestate, 
leaving personal estate, the district court of that county 
had jurisdiction to adjudicate its distribution. In such 
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case the: distribution must be made in accordance: with 
the laws of this state; under which the deceased, having 
neither wife, children, or the issue of a child, lis father 
would be his. sole heir at law, and if necessary, could. 
bring suit in the proper court of Gage county to have 
such estate decreed to him, and could make the proper 
persons parties to such suit wherever they might be. 
But all this depends upon the domicile of the deceased at 
the time of his death. That is the capital fact of the 
case, and it is left out of the petition. The allegation in 
the petition that the deceased died in Gage county, does 
not supply the place of an allegation that he was domi- 
ciled there, although it may be, that for some purposes, 
in the absence of a suggestion to the contrary, a person 
will be presumed to be domiciled where he may be shown 
tobe in point of fact; but here the plaintiff brings a suit 
against non-residents of the state, and as it is apparent . 
that his right to a recovery in such suit, nay, that the 
jurisdiction of the court over it, depends upon this fact, 
surely it should be presented in a manner to enable the 
defendants to deny it, if so advised. 
The judgment of the district court is affirmed. 
JUDGMENT AFFIRMED. 


Morrect C. Kerrp anp Guy C. Barton, PLAINTIFFS IN 
ERROR, V. JOHN TILFORD, DEFENDANT IN ERROR. 


1. Trespass: HERD Law. The remedy for trespass by livestock 
upon cultivated lands, by impounding, notice to the owner, ar- 
bitration, etc., as provided by the act of March 8, 1871, is a cum- 
ulative and not an exclusive remedy. ; 

: EVIDENCE. Evidence showed the market value of 

corn ‘near’ the site of the destroyed crop; held, sufficient pri- 

mea facie, , 


2. 
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. Evidence of the destruction of a field of corn 
by a herd of about six hundred cattle. Witnesses recognized the 
brand and ear marks of the defendants below, on abouttwo hun- 
dred of the cattle of the herd. No evidence of any of them being 
unbranded, unmarked, or bearing any other brand, or mark. 
Held, sufficient prima facie. . 
: TITLE: U.S. LAND. The exclusive peaceable posses- 
sion of lands, the title of which isin the United States, under a 
preemption filing, which had expired under the law, held, suf- 
ficient as against a trespasser. 


Error to the district court for Lincoln county, to which 
the cause had been brought on appeal from the county 
court. The action was brought by Tilford for damage 
done to his crops by cattle of Keith and Barton. On trial . 

‘in district court, before Gasnin, J., and a jury, he ob- 
tained a verdict and judgment for $100 and costs, to 
reverse which Keith and Barton came here upon a peti- 
tion in error. 


Hinman & Neville, for plaintiffs in error, cited Hurford 
v. Omaha, 4 Neb., 350. Dudley v. Mayhew, 3N. Y., 9, 
Cole v. Muscatine, 14 Iowa, 296. Johnston v. Louisville, 
11 Bush., 527. State, ex rel., v. Marlow, 15 Ohio State, 
134. Delaney v. Errickson, 10 Neb., 499. Hardmann v. 
Bowen, 89 N. Y., 199. Carragus v. The Board of Commis- 
sioners, 39 Ind., 66. 


John De Lany, for defendant in error, cited 3 Black- 
stone, 211. Gen. Stat., Chap. X. 


Coss, J. 


There is a very important question raised by the record 
in this case, which has not heretofore been passed upon 
by this court. The plaintiffs in error contend that by 
virtue of the act of March 8, 1871, entitled ‘‘An act fora 
general herd law, and to protect cultivated lands from 
trespass by stock,” the remedy given in said act, by dis- 
tress, impounding, notice, arbitration, etc., is made the 
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exclusive remedy in cases of trespass by live stock on 
cultivated lands. [Comp. Stat., Chap. 2, Art. III.] 

Thera can be no doubt of the correctness of the propo- 
sition, to which plaintiffs in error cite numerous authori- 
ties,that ‘‘Where a statute confers a right and prescribes 
adequate means of protecting it, the proprietor of the’ 
right is confined to the statutory remedy.” But the right 
of every mairto the uninterrupted enjoyment of the pro-- 
duce of his cultivated fields must, even in Nebraska, have 
dated further*back than April 1, 1871. While it must be 
admitted, that some of the language used by way of ar- 
gument and illustration in the opinion of this court in 
the case of Delaney v. Errickson, 10 Neb., 492, seems to 
imply that prior to the passage of the act, known as the 
general herd law, there was no law in this. state for the 
protection of even cultivated lands against trespass by 
live stock, yet, it cannot be claimed that the opinion, 
taken as a whole, need lead one to such a conclusion. 
Such certainly neither was nor is the view of the court 
on that point. 

Growing or standing cultivated crops have always, for 
most purposes, been deemed personal property, not so 
with growing wild grass and other natural products of the 
soil; and while technically the form of the action for in- 
jury to growing crops recognizes the breaking and enter- 
ing of the close as of the essence of the injury, yet its 
object is compensation for the loss of the produce of 
labor, personal property, and there is little or no essent- 
ial difference between it and the action of trespass for 
the taking and carrying away of personal goods. ‘he 
right to bring an action for an injury to, or the taking 
and carrying away of any species of chattels, including 
crops of grain, no doubt was suspended to the first set- 
tlers of Nebraska, until civil courts were organized therein 
for the protection of the rights of person and property, 
but it is difficult to conceive of a system of civil jurispru- 

18 : 
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dence even of the crudest character which affords no pro- 
tection to the cultivator of the soil in the enjoyment of 
his labor. 

We are of opinion therefore, that the first section of the 
act of March 8, 1871, conferred no right to the people of 
this state, which they did not possess before its enract- 
ment. 

The second clause of the second section did confer a 
new right in giving to the owners of cultivated lands, “ 
lien upon such trespassing animals,” but the language of 
this section is such as to leave it an open question 
whether such lien cannot be enforced by means other than 
the impounding,ete., provided for in the succeeding sec- 
tions of the act. But we do not doubt that where it is 
not sought to rely upon or enforce a lien, the owner of the 
trespassing stock may be proceeded against in trespass, 
as in the case at bar. Indeed we know of no case, out- 
side of admiralty, where a party, although entitled to a 
lien, may not waive it and rely upon the personal respon- 
sibility of the defendant. 

Referring to the authorities cited by counsel for the 
plaintiffs in error, itis not disputed that in order that 
an injured party be restricted to a special or statutory 
remedy, such remedy must be an adequate one. To judge 
of the adequacy of a remedy, a court must often take. 
notice of the history and condition of the country, of its 
inhabitants, and of their industrial pursuits ; but in this 
case the evidence furnishes us sufficient data for that 
purpose. 

The plaintiff below was the owner and in possession of 
nineteen acres of corn and one acre of sorghum. The herd 
of the defendants, consisting of about six hundred head of 
cattle, ranged upon this field and destroyed the corn. To 
have pursued the special remedy, the plaintiff must have 
impounded all of these cattle; that is, shut them up in a 
close pen. Or putting the most liberal construction upon 
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the language of the statute, he must have. restrained, 
confined and kept the cattle together in one place, until 
the completion of the notice, arbitration and payment of 
damages by the owners, or the sale of the cattle to pay- 
such damages, which would occupy from four days 
to four weeks. In the meantime the cattle must be not 
only kept impounded, but furnished with food and water, 
at the ultimate cost of the owner to be sure, yet at the 
immediate cost of the owner of the destroyed crop, We 
assume that no one will consider this an adequate rem- 
edy or at all adapted to compensate the owner of the 
nineteen acres of corn, which the jury have valued at 
one hundred .dollars, for the loss sustained. He must 
have been a capitalist to have made this remedy avail- 
able. 

As to the point that the evidence does not sustain the 
verdict, the uncontradicted testimony of the plaintiff be- 
low was, that there was nineteen acres of corn, and that 
it would yield from sixteen to twenty bushels per acre; 
that it would cost from three to four cents per bushel to 
gather and shell it, and that it was worth one dollar per 
hundred. He also testified that the corn was “near 
this town,” North Platte, the place where the trial was 
held. Mr. Weary testified that he was a dealer in corn 
and feed in North Platte; that in 1877 corn was retailing 
atone dollar per hundred pounds, but by the quantity it 
was worth but ninety cents per hundred pounds. Nine- 
teen acres at sixteen bushels per acre, would yield three 
hundred and four bushels, which at ninety cents per hun-. 
dred pounds, would amount to one hundred and fifty- 
three dollars and twenty-one cents. From which deduct 
twelve dollars and sixteen cents, the cost of picking and 
shelling it at four cents per bushel, leaves one hundred 
and forty-one dollars and five cents. We think therefore, 
even if we reject the testimony of the plaintiff below, 
that 4he corn was worth one dollar per hundred pounds, 


276 SUPREME COURT OF NEBRASKA, 


Gage v. Roberts. 


there was sufficient evidence. The market priee of corn 
near the site of the destroyed crop uncontradicted or ex- 
plained, is sufficient. 

The witnesses only recognized the brand and ear 
marks of the defendants below on about two hundred, of 
the herd of about six hundred, that destroyed the crops. 
None of them saw any other owner’s brand or mark on 
any of them, nor do any of the witnesses speak of any 
unbranded cattle among them, One of the witnesses on 
the other side speaks of another large herd being in 
that vicinity, but there is ne suggestion that the two 
herds ever became mixed together. 

The exclusive peaceable possession of lands, the title 
of which is in the United States, without even claim of 
title on the part of the plaintiff, is sufficient against a 
trespasser. ; 

The above views render it unnecessary to comment on 
the instructions given or refused. For, if we are correct 
in our view of the case, there was no error in that 
respect. 

The judgment is affirmed, 

JUDGMENT AFFIRMED, 


A. BR, Gaasz, PLAINTIFF IN ERROR, V. JoHN M. Ropsrts, DE- 
FENDANT IN ERROR. 


1. Pleading: AcCTIONON NoTE. In an action upon a promissory 
note it is sufficient to allege the making and delivery of the 
note, set out a copy of the same, and allege that there is due 
thereon from the maker to the plaintiff a specified sum. 7 

Under section 129 of the code, where a copy of 

the instrument sued upon is set ont as a part of the petition, it 

must be alleged that there is due thereon from the adverse party 
to the plaintiff a specific sum, untess these facts may be inferred 
from others pleaded. 


2. 
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Error to the district court for Harlan county. Tried 
below before Gasuin, J. 


J. H. Lucas, for plaintiff in error. 
John Dawson, for defendant in error. 


MaxweEt, J, 


In September, 1880, the defendant filed the following 
petition in the district.court of Harlan county: 

“ John M. Roberts v. A. R. Gage. The plaintiff states 
that this action is founded upon a promissory note, of 
which the following is a copy with the credits thereon: 


Repusiican Crry, May 10, 1878. 

Twenty months after date I promise to pay to the 
order of John M. Roberts, six hundred and thirty-four 
dollars, (634.00), for value received, with ten per cent. in- 
terest thereon from date, and if the interest thereon is 
not promptly paid annually, the same shall become a 
part of the principal and bear the same rate of interest. 

A. R. Gace. 

That no part of which has been paid except the sum 
of three hundred and twenty-six dollars and forty cents. 

That there is now due plaintiff from defendant the sum 
of four hundred and thirty-eight dollars, for which he 
claims judgmeht with interest from the 10th day of May, 
1878, and the costs of this action.” 

To this petition Gage filed a general demurrer, upon 
the ground that the facts stated in the petition did not 
constitute a cause of action against him. The demurrer 
was overruled and judgment rendered in favor of Roberts 
for the sum of $542.50 and costs. 

The error assigned in this court is that the court erred 
in overruling the demurrer. The objections seem to be 
that a copy: of the note is set out as a part of the 
petition, and the failure to allege that Gage made. and 
delivered the note to Roberts, 
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Judge Swan in his valuable work on Pleading and Pre- 
cedents, pages 199, 200, says: 

“Upon a note for the payment of specific articles, or 
upon a bond conditioned to perform some act, or upon a 
contract of guaranty, in these and the like cases, where 
the instrument relates solely to the facts constituting the 
cause of action, it is not only proper, but the best mode, 
to allege the making of the instrument, and then set it 
out in tull and allegea breach. Again, the stipulation or 
covenant upon which the breach is assigned, is frequent- 
ly either qualified or eniarged, or the right of the party 
complaining of its breach, is dependent upon his per- 
formance of all other stipulations of the agreement. In 
such cases, if the agreement is not copied into the plead- 
ing, it is, in general, necessary to recite substantially the 
whole agreement, and aver, generally or specifically per- 
formance, or an offer.to perform; and, consequently, the 
party may, instead of such recital, copy the agreement 
into the pleading; for, these two modes of pleading are, 
in such cases, equally concise, definite and relevant to 
the facts. Thus, upon a building contract, or a policy of 
insurance, or an agreement between vendor and vendee 
for the sale of goods or real estate, and the payment of 
the purchase money ; in these, and like cases, the stipula- 
tions on both sides being mutual and dependent, must be 

“stated substantially in the words of the instrument, and 
a copy of the agreement may therefore be set forth in 
the pleading as a substitute for its recital * * * It 
will be perceived from what has already been said upon 
this subject, that an instrument may be copied into the 
pleading whenever that mode of stating the facts does 
not introduce such an amount of irrelevant matter as to 
obscure the precise nature of the charge or defense, or 
materially increase the costs of the record.” 

We regard the above as a correct statement of the law. 


9 
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There is therefore no cause of complaint because a copy 
of the note is set out as a part of the petition. 

The second question is more serious. There is no 
allegation in the petition that Gage made and delivered 
the note in question to Roberts, nor is it alleged that the 
sum claimed is due upon the note in controversy. Sec- 
tion 129 of the code provides that: ‘In an action, 
counter-claim or set-off, founded upon an account, prom- 
issory note, bill of exchange, or other instrument, for the 
unconditional payment of money only, it shall be suffi- 
cient for the party to give a copy of the account or in- 
strument, with all credits and endorsements thereon, and 
to state that thereis due to him on such account or instru- 
ment, from the adverse party, a specified sum, which he 

claims with interest.” 

The section above quoted requires the plaintiff to state 
in his petition ‘‘that there is due him on such account or 
instrument from the adverse party a specified sum which 
he claims with interest.” This provision is* entirely 
ignored in the petition in this case. Nor are there any 
facts stated therein from which the legal liability of 
Gage to Roberts for the sum claimed to be due, appears. 
This court will construe pleadings with great liberality, 
in order to sustain them if possible; but the failure to 
state material facts cannot be aided by construction. 
The judgment of the district court is reversed and the 
cause remanded for further proceedings. 

REVERSED aND REMANDED, 
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IN THE MATTER OF THE PETITION oF Joun A. CREIGHTON, 
ADMINISTRATOR OF THE ESTATE OF EpwARD CREIGHTON, 
DECEASED, FOR THE DISTRIBUTION OF ASSETS OF SAID 
INTESTATE REMAINING UNADMINISTERED. 

Constitutional Law. Section 289 of the Chapter entitled Dece- 
dents, General Statutes, page 333, which authorized the district 


court to make distribution of estates, isnot in conflict with sec- 
tion 16, Art. VI, of the constitution. 


Apprat from Douglas county. Tried below before 
Savaace, J. 


George W. Doane, for appellant. 
J. M. Woolworth, for appellee. 
MaxwELL, J. 


This is a petition for distribution of the assets of the 
estate of Edward Creighton, deceased. It was filed in the 
district court of Douglas county, in October, 1878, and a 
decree of distribution was rendered as prayed. Mary Mc- 
Crary, one of the heirs, appeals to this court. 

It is alleged in the petition that: “On the 5th day of 
November, 1874, Edward Creighton, late of the city of 
Omaha, in said county, departed this life in said city, 
leaving him surviving Mary Lucretia, his wife, Alice Mc- 
Shane, and Mary McCrary, his sisters, Joseph Creighton 
and John A. Creighton, his brothers, Martha J. Creigh- 
ton, Catherine Creighton, Mary Creighton, James H. 
Creighton, and John D. Creighton, his nephews and 
nieces, * * * * That said intestate died seized 
of divers real and personal estates, and that said real 
estates descended to the said Mary Lucretia, his wife, 
for her life, and thereafter to his brothers, sisters, neph- 
ews and nieces, said brothers and sisters taking one-fifth 
part theréof, and the said nephews and nieces taking the 
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remaining fifth thereof; and the said personal estates 
descended to the said Mary Lueretia,” ete. It is also al- 
leged that Edward Creighton died intestate, and that John 
A. Creighton, the petitioner, was appointed administrator 


» of his estate; that in January, 1876, Mary Lucretia died, 


leaving a will wherein she-appointed John A. Creighton, 
James Creighton and Herman Kountze executors, and 
made divers legacies to said executors and among others 
to them as trustees for the use of Mary McCrary, during 
her life and at her death to her children, in equal shares. 
There is also an allegation that among the personal 
estate of Edward Creighton were certain mortgages which 
have been foreclosed, and at the sales the mortgaged 
premises were bought by the administrator for the estate. 
There are other allegations as to the condition of the 
estate and the accounts of the petitioners, to which we 
deem it unnecessary to call attention, as the only question 
urged in this court is one of jurisdiction. 

The question turns upon the construction to be given 
to section 289, of chapter 17, of the Gen. Statutes, enti- 
tled’ “Decedents,” which prior to the amendment of 
March ist, 1881, (Comp, Stat:, 247], read as follows: 
“After the payment of the debts, funeral charges, and 
the expenses of administration, and after the allowances 
made for the maintenance of the family of the deceased, 
and for the support of the children under seven years of 
age, and after the assignment to the widow of her dower, 
and of her share in the personal estate, or when sufficient 
effects shall be reserved in the hands of the executor or 
administrator, for the above purposes, the district court 
shall, by a decree for that purpose, assign the residue of 
the estate, if any, to such other persons as are by law en- 
titled to the same.” 

The attorney for the appellant insists that section 16, 
of article VI, of the constitution, takes away the jurisdic- 
tion of the district court.. The section reads as follows: 
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“County courts shall be courts of record, and shall have 
original jurisdiction in all matters of probate, settlements 
of estates of deceased persons, appointment of guardians 
and settlement of their accounts, in all matters relating to 
apprentices, and such other jurisdiction as shall be given 
by general law,” etc. The words ‘‘settlement of estates 
of deceased persons’ evidently refer to the adjustment 
of the claims and demands in favor or against an estate. 
They do not necessarily include the word ‘“‘distributien” 
which is the act of dividing or making an apportionment. 
As was said in the case of Pleuler v. The State, 11 Neb., 
555, “A statute should not be declared invalid unless it 
is clearly forbidden by the paramount law,” Can it be 
said that the authority to make settlement of the estates 
of deceased persons, carries with it the exclusive power to 
make distribution? We think not. This being the case, 
the legislature had authority to confer jurisdiction on the 
district court. The judgment is therefore affirmed. 
JupGMENT AFFIRMED. 


Thomas H. Lenz, PLAINTIFF IN ERROR, V. GREGORY & 
Perry, DEFENDANTS IN ERROR. 
Debtor and Creditor: MARSHALLING ASSETS, Only the creditor 
‘ of a common debtor can compel a creditor having two or more 
liens, while the plaintiff has but one, to exhaust the fund not 
covered by the plaintiff's lien, before resorting to the other. 
Error to the district court for Dodge county. Tried 
below, before Post, J. The facts appear in the opin- 
ion. 
E. F. Gray, for plaintiff in error. 
N. H. Bell, for defendant in error. 


Maxweu, J. 
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On the 21st day of April, 1879, Thomas H. Lee, was 
the owner of a pair of mules, and on that day one Stephen 
D. Roblyer applied to him to exchange the same for a horse 
possessed by him. Lee informed him that if he would 
purchase a certain horse from Reynolds, Brown & Bro., 
and trade him both horses, he would give him the mules 
and $25.00 in exchange. Roblyer then purchased the 
horse designated on credit for $125.00, and the exchange 
was effected on the above conditions, but Reynolds, Brown 
& Bro., were unwilling to take Roblyer’s note secured by 
a chattel mortgage on the mules for the value of the horse, - 
and they induced Lee to sign the note as surety and also 
to sign a joint mortgage with Roblyer upon the mules, 
the horse purchased, and other property. Lee signed these 
papers under a promise from the mortgagees that they 
would resort to his property only in case that of Roblyer 
was insufficient to pay the note. The mules seem to 
have passed into the hands of one Thomas Laughrey, 
who on the 21st day of August, 1879, gave a mortgage on 
the same to Gregory and Perry, to secure the payment of 
the sum of $125.00. 

Roblyer failed to pay the note when it became due, and 
Lee, after that time went to Butler county, obtained pos- 
session of the mules and delivered them to Reynolds & 
Co., who thereupon promised him to accept them in full 
satisfaction and discharge him from all further liability 
on the note and mortgage. The mules at this time were 
worth about $200.00. Soon afterwards Gregory & Perry 
applied to Reynolds & Co., and tendered the amount due 
on their note and mortgage, and demanded the mules and 
an assignment of the note and mortgage. Reynolds then 
informed them that he had accepted the mules in full 
satisfaction of the note and mortgage, and that Lee was 
released from all liability thereon. Gregory & Perry then 
paid Réynolds $107.00, and received the mules together 
with Roblyer and Lee’s note and mortgage, although no 
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formal assignment had been made of the same. Gregory 
& Perry thereupon demanded the horse covered by the - 
mortgage from Lee, who refused to deliver the same; 
whereupon they brought an action of replevin to recover 
the possession. On the trial of the cause in the court be- 
low judgment was rendered in their favor. Lee brings 
the cause into this court by petition in error. 

The attorney for the defendants in error contends that 
as Reynolds & Co. had two funds from which to collect 
their debt, and Gregory & Perry but one, that according 
to the familiar rule in equity for marshalling assets, Rey- 
nolds & Co. must first.exhaust the property mortgaged by 
Lee, before selling the property covered by the mortgage 
executed by Laughrey, and we are referred to sections 
688, 642, 499 of Storys Eg. Juris., to sustain the position. 

The doctrine of marshalling assets is, that where there 
are several creditors having a common debtor, who has 
several funds, all of which can be reached by one cred- 
itor, and only a part of the funds by the others, the 
former shall take payment out of the funds to which he 
can resort exclusively, so that all may receive payment. 
Ex Parte Rend., 17 Ves., 520. Aldrich v. Cooper, 8-Id., 
882. Dorr v. Shaw, 4 Johns.,Ch., 17. Cheesborough v. 
Millard, 11d., 418. Lanzv. The Duke of Athol, 2 Atk., 
445, Everston v. Broth, 19 John, 486. Besley v. Law- 
rence, 11 Paige, 581. Wilder v. Keeler, 31d., 167. Purdy 
v. Doyle, 1 Id., 558. Willards Hq. Juris., 338. The prin- 
ciple rests upon the natural equity, that one person shall 
not so use the rights which he possesses as unnecessarily 
to prejudice the rights or remedies of others. The law 
permits the creditor having more than one fund, to be paid 
in full, but requires him to apply, so far as it will go, the 
fund upon which he has an exclusive lien in payment of 
his debt. But to entitle a.party to this relief, he and the 
parties against whom relief is sought, must be.creditors 
of a common debtor. This the record clearly shows is 
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not the case. .Laughrey is the debtor of the défendants 
and they have no claim or demand against Lee. The 
note and mortgage given by him were fully satisfied by 
the delivery of the mules. The judgment of the district 
court is reversed and the cause remanded for further pro- 
ceedings. 

REVERSED AND REMANDED. 


ALEXANDER H. VANcg, APPELLANT, v. THE Buruineton & 
Missourt River Raturoap Company In NEBRASKA, AP- 
PELLEE. 


1, Railroad Land Grant: WHEN IT BECAME EFFECTIVE 
AGAINST ADVERSE CLAIMANTS, The grant of lands to the Bur- 
tington & Missouri River Railroad Company was of a present 
interest, and effective against adverse claimants, as to all of the 
odd numbered sections not excepted in the grant, on each side, 
and within twenty miles of the line of the road, immediately 
upon and from its definite location upon the ground, which was 
done June 15th, 1865. As to such lands no specific selection by 
numbers was necessary to the perfection of the company’s 
right. ! 

2. Occupying Claimant Law. When the occupying claimant 
is a vendee of the land under a contract, providing for a forfeit- 
ure of all his improvements in case of non-performance on his © 
part, he is not, in case of eviction at the suit of the vendor, en- 
titled to the benefits of the act for the relief of occupying 
claimants. 


AppraL from the district court of Seward county. The 
facts are as follows: On the 6th day of October, A. D. 
1865, Samuel G. Bingamon made a homestead entry, 
under the United States homestead law of 1862, upon 
the north half of the southeast quarter, and the south 
half of the northeast quarter of section 19, town 9, range 
4 east in Seward county of this state. This entry was 
cancelled April 28th, 1871, for abandonment, Bingamon , 
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having voluntarily relinquished it December 16th, 1870. 
On the 15th day of May, A. D. 1871, Alexander H. 
Vance made a homestead entry upon the same tract of 
land, and continued to reside thereon and made improve- 
ments. This entry was cancelled by the commissioner 
of the general land office May 18th, 1878, because of 
conflict with the grant of lands to the Burlington & Mis- 
souri River Railroad Company by act of congress, 1862 
and 1864. The location of the road was made June 15th, 
1865, and the odd numbered sections along the line 
were withdrawn from market on account of the grant, 
February 8rd, 1866. The road was duly constructed, 
and on the 28th of June, A. D. 1875, the company 
received a patent for lands from the United States gov- 
ernment, including the above described tract. After the 
cancellation of his entry, and on the 2d of October, A. 
D. 1878, Vance entered into the contract of purchase 
with the company, which is referred to in the opinion. 
On the 11th of February, 1878, the commissioner of the 
general land office reversed the decision of May 18th, 
1878, cancelling Vance’s homestead entry, and he having 
duly made final proof, etc., received a patent for said 
tract of land, dated April 9th, 1879. This. action was 
commenced October 9th, 1879, the plaintiff Vance pray- 
ing for a decree declaring the patent to the railroad com- 
pany to be null and void, etc., and that the title to 
said land was in the plaintiff, etc., and for other and fur- 
ther relief, etc. On a trial before Post, J., the court 
found in favor of the defendants, declaring the patent to 
Vance to be null and void, and adjudging the same to be 
in the defendant, etc., and that said defendant recover 
possession, etc. Vance appeals. 


McKillip & Page, for appellant. 


1, Title of defendant did not attach as against Binga- 
mon’s entry. Newell v. Sanger, 2 Otto, 761. U.S. v. B. 
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&M. R. R., 8 Otto, 339. St. Joe & Denver R. R. v. 
Baldwin, 7 Neb., 252. Patent was issued to plaintiff by 
virtue of act of congress, 19 U. S. Stat. at large, 35. 
The act is retrospective. Sedgwick on Statutes, 620. 
Ritchfield v. Johnson, 4 Dillon, 754, When an act of 
present grant does not locate the lands granted, whatever 
act under the grant does locate them by identifying the 
particular sections of land granted, from the time of that 
act the grant attaches and relates back to the date of 
passage of the granting law, as against the government; 
but as against intervening purchasers, or settlers under 
the homestead or pre-emption acts, the grant attaches or 
takes effect. only from the time of the act done, which 
locates and identifies the particular sections or tracts 
granted. M. K. &T.R. R.v. K. P.,T Otto, 496. Ryan 
v, R. BR. Co., 9 Otto, 887. 

2. Plaintiff is entitled to benefits of oceupying claim- 
antlaw. Harrison v. Castern, 11 Ohio 8t., 347. Shaler 
v. Magin, 2 Ohio; 236. Longworth v. Wolfington, 6 Ohio, 
10. Davis v. Powell, 18 Ohio, 321. LEvtchfield v. Johnson, 
4 Dillon (C. C.), 557. Chinn v. Darnett, 4 McLean, 440, 
Kram v. Mears, 12 Kas., 335, Jowa Railroad Co. v. 
Adkins, 88 Iowa, 851. 


T. M. Marquett and J. W. Deweese, for defendant, 
cited Railroad Company v. Smith, 9 Wall, 99. Knevals v. 
Hyde, 1 McCrary, 402. A. T. ¢S. F. BR. R. v. Rockwood, 
25 Kan., 292. U. S.v. B.éd M. R, R., 8 Otto, 334. On 
applicability of act of congress, 19 U. S. Statutes at 
large, 85, cited Dash v, VanKleeck, 7 Johns., 503. Lytle 
v. Arkansas, 9 How., 388. Yosemite Valley Case 15 Wall., 
77. Vol. 4, Cong. Rec., 1st sess. 44th congress, 605—607. 


Lage, On. J, 


Whenever the question of right to land under the act 
of congress, through which the defendant company here 
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claims title, or others of similar import, has been consid- 
ered by the supreme court of the United States, the hold- 
ing in effect has been that the grant is of a present 
interest, and effective as against all adverse claimants 
immediately upon and from a precise designation there- 
of, which designation is accomplished either by a definite 
location of the line of the road upon the ground, or 
through a specific selection by numbers. And further, 
that where latteral limits are given within which the | 
grant is to operate, as in that made to the Union Paci- 
fic Railroad Company, and in most of the others giving 
like aid, no specific selection by numbers is requisite, the 
definite location of the track being sufficient. FR. R. Co. 
v. Fremont County, 9 Wall, 89. Mis., Kan. & Texas Rail- 
way Co. v. Kansas & Pacific Railway Co, T Otto, 498. 
United States v. B. d M. R. R. Co., 8 Id., 334. Ryan v. 
R. R. Co., 9 Id., 382. : 

The reason for the rule that no specific designation by 
numbers is necessary, and that the mere location of the 
line of the road upon the ground will suffice in those 
cases where definite latteral bounds are set to the grant 
evidently is that, inasmuch as all of the lands, or rather 
all of the odd numbered sections within the designated 
limits, even if none have been previously disposed of, 
are required to satisfy the donation, there is no want of 
certainty as to what the grant was intended to cover. 
Tt would be difficult indeed, if not impossible, to devise a 
more certain and unmistakable designation of lands - 
than one which, in general terms, mentions all of the 
odd numbered sections on both sides and within a spec- 
ified distance from the center line of a road. 

As construed in the case of the United States v. B. & 
M. R. R&R. Co., supra, the grant in question is without de- 
finite latteral limits. No particular selection of the land 
in controversy by numbers was made by the company, 
at least not until it was entered as a homestead by the 
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plaintiff in May, 1871. The location of the company’s 
road was definitely fixed on the 15th day of June, 1865. 
Therefore, conformably with the decisions ‘made in the 
eases cited above, if the grant of the ten alternate sec- 
tions per mile had been in terms limited to the distance 
of twenty miles on each side of the track—the land in 
controversy being within that distance—no doubt what- 
ever could be entertained that the right of the company 
definitely attached to it immediately upon such location, 
thus antedating the plaintiffs claim by nearly six 
years, 

The case of the United States v. B. d M. R. R., Co., 
supra, concerned the title of lands selected by this 
defendant to supply a deficiency claimed to exist in the 
lands described in the grant, within twenty miles of the 
road, in consequence of sales made by the government 
prior to its definite location. As to these deficiency 
lands, it is doubtless true that no right attached in favor of 
the company until definite selections by numbers were 
made, there being no other available means of desig- 
nating them, or knowing that they were claimed under the 
grant. But, as to any of the lands lying within twenty 
miles of the center line of the road, no such necessity 
existed. By the terms of the grant, ‘every alternate 
section of public land (excepting mineral lands as pro- 
vided in this act,) designated by odd numbers,:to the 
amount of ten alternate sections per mile, on each side 
of the road, and the line thereof,” etc., is given. 

By this language it must have been intended, if not 
actually to restrict the grant within the distance of twen- 
ty contiguous sections, or miles, on each side of the line 
of the road, at least that the lands be taken as near that 
line as possible. It certainly could not have been the in- 
tention of congress that available lands within the dis- 
tance of twenty miles might be refused, and their place 
filled by selections from the body of public lands beyond 

19 
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that distance. If this be so, then, as all of the lands 
within the distance of twenty sections, at least, were 
required to make up the quantity to which the company 
- was entitled, does it not follow that, to this extent, the 
designation was just as certain upon the location of the 
road as it would have been by an express limitation, in 
the most positive terms, to that distance? It seems to us 
that it was. Therefore, as to all of the odd numbered sec- 
' tions within twenty miles of the line of the road, we see no 
reason for a rule different from that which governs in 
those cases where express latteral limits are given. 
There is’ equal certainty, and the principles involved 
seem to be the same in both cases. 

For these reasons we conclude that the defendants 
title through its patent from the United States is good; 
and, having its inception, by relation, on the 15th day of 
June, 1865, when the line of the’ road was definitely 
fixed, it necessarily follows that the patent issued to the 
plaintiff, in virtue of his settlement in May, 1871, is void, 
and confers no right whatever tothe land. The previous 
settlement made by Samuel G. Bingamon in October, 
1865, under the homestead law, has no bearing whatever 
on the case. This settlement also was subsequent to the 
time when the defendant's right attached, and did not 
. affect it. 

One other question remains to be considered. It is 
whether the plaintiff is entitled to the benefit of the “act 
for the relief of occupying claimants.” Comp. Stat., 
Chap. 68. 

It appears that on the 2nd day of October, 1873, after a 
decision adversely to him by the land department, the 
plaintiff applied for and took a contractin writing from the 
defendant for the sale to him of the land in controversy, on 
a 10yearscredit, and paid one years interest on the agreed 
consideration in advance. This and the interest for the 
two succeeding years, in all the sum of $259.45, was all 
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.that he paid on the contract; as to all other pay- 
ments and requirements therein provided for he re- 
fused further performance. The particular terms of 
this contract, save the conditions of forfeiture, are not 
essential to the present inquiry and need not be men- 
tioned. 

The conditions of forfeiture were, in substance, that 
if Vance failed to make the agreed payments, or any of 
them, punctually, or to pay the taxes assessed against the 
land as they became due, or, in fact, to perform any of 
the other agreements and stipulations by him to be per- 
formed, then the contract, to the extent that it bound 
the company, was to become ‘‘null and void,” and all 

_ rights and interests thereby created in favor of Vance 
- were to “‘utterly cease and determine, and the right of 

possession, and all equitable and legal interests in the 

premises,” should revert to the company, “without any 

- declaration of forfeiture or act of re-entry, or any other 

act of the” company “‘to be performed ;” and without 

any right “ of reclamation or compensation for moneys 
paid, or services performed, as absolutely, fully and per- 
fectly as if this contract had never been made. And said 
party of the first part,” the company, “shall have the 
- right, immediately upon the failure of the party of the 
second part,” Vance, “to comply with the stipulations of 
this contract, to enter upon the land aforesaid, and take 
immediate possession thereof, together with the improve- 
ments and appurtenances thereto belonging.” And Vance 
further agreed that thereupon he would “ surrender unto 
the said party of the first part the said land and appur- 
tenances,” and that no court should relieve him from the 
effects of “a failure to comply strictly with this con- 
tract.” In short, the contract is one wherein the rights. 
of the respective parties are set out with great particu- 

larity, and the privilege of the company to declare a 

forfeiture against the grantee for the non-performance of 
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certain conditions, is as clearly expressed as is possible. 
There is no pretense that the contract is at all affected 
_ by either fraud or mistake in the making of it, and the 
only ground upon which the appellant seeks to break the 
full force of its provisions is that, as he alleges in his 
petition, there was an accompanying oral agreement, 
made by the company to the effect that, “said written 
contract should not estop, prevent, or interfere with 
plaintiff,” (Vance,) “to further prosecute his claim to 
said land under his said homestead entry thereof, but 
that said plaintiff should be free to prosecute the same as 
fully in all respects as though said written contract to 
_ purchasesaid land had not been made by said plaintiff ;” 
and that if Vance finally succeeded in obtaining a rever- 
sal of the decision against him, ‘either by the commis- 
sioner or in the courts, the said defendant agreed to re- 
pay to plaintiff all moneys, with interest from the time 
of payment, then or thereafter paid by him on said con- 
tract,” * * * and “that said written contract should, on 
obtaining such reversal of the land commissioner’s de- 
cision, be no longer in force, but should then be deemed 
rescinded and void.” 

In the answer of the defendant all of these allegations, 
respecting this oral agreement, are denied, and the judg- 
ment of the district court is that it was not made. And 
the finding upon this point is clearly supported by the 
evidence, as we think. 

To support his averments respecting such agreement, 
Vance himself testified in substance that at the time of 
his purchase of the land he ‘‘went into the railroad land 
office, and Mr. McFarland,” who acted for the company 
as its agent, “was alone; it was about dinner time. I 
acknowledged frankly to McFarland that I was beat on 
the appeal by the secretary of the interior’s decision, but 
I told him at the time that I had full faith in the gov- 
ernment, that the decision would be reversed, and asked 
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him providing I paid him money in order to secure the 
land, whether in case of a reversal of this decision I 
could recover the money I paid them; he told me most 
certainly I could, the company was honorable, and they 
would refund the money in caseI procured a reversal of 
the decision. On the strength of that I purchased the 
land.” , 

Vance further testified that: “ When I received notice 
of my re-instatement, I called on McFarland and re- 
freshed his memory in regard to the promise made to me; 
he told me this: ‘You entered into the contract and I 
will refund you your principal.’ I objected to that, and 
told him there was interest coming to me. I thought 
there was interest coming to me on this money lying in 
their office. We split on that. He told me, ‘Any time 
you fetch in your contract and surrender it I will refund 
you your principal.’ At the time the contract was made 
that was the understanding. I was to surrender the‘con- 
tract in case of reversal, that was my understanding.” 

Opposed to this there is the testimony of McFarland, 
who says: “Mr. Vance’s recollection of that conversa- 
tion and my own are different. Mr. Vance came as he 
states, and said his homestead entry had been finally can- 
celled, as I already knew. He was anxious to secure 
the land in some way, and we were quite willing he should 
have the fitst opportunity to buy it. We agreed upon the 
price, on ten years credit, nine dollars ‘per acre, and he 
paid one payment of interest. He asked me the ques- 
tion, as I now remember, in case we failed to secure the 
title—in case the company failed to secure title to the 
land—would we refund the money he was then paying. I 
told him it certainly would. That is the substance of the 
conversation, as I now remember it. I don’t think there 
was any talk at all about prosecuting his claim any fur- 
ther before the department. He may have had such an 
intention, but I don’t think he mentioned it there.” 
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And in answer to the question ‘‘whether there was any 
promise made to refund to him in case he got a patent to 
the land,” this witness further testified: “No sir, there 
was not. I told him if we failed to give title, couldn’t 
give title to him, we would refund the money, and save 
any controversy on that point.” 

And on his cross examination in answer to the ques- 
tion, “did you ever offer to pay this money back to Mr. 
Vance?” he said, ‘‘ No sir, never did, except in one res- 
pect. Mr. Vance came into our office at one time, I don’t 
remember what date it was, it was when he had got title 
to his land, and he asked his money back. I told him 
he was not entitled to any money under the arrangement 
made with me. I did notlook at his account. I presumed 
he had paid some of the principal on the contract. I said 
to him if he did not want to carry out the contract, if he 
wanted to stand on his homestead entry, to bring in his 
contract and we would pay him back any principal he 
had paid. He brought the contract in at a subsequent 
date; at that time I looked up his account and found he 
had paid no principal at all, and I refused to pay him 
any principal.” * * * “T told him if he thought his 
title better than ours to bring in his contract, and we 
would pay him back any principal he had paid.” 

From the foregoing, which is the substance of all the 
evidence there is on the subject, it must be apparent that 
the allegations of the petition as to the oral agreement are 
not proved. And, as before stated, so the trial court 
found; the finding being expressed in these words: ‘‘And 
the court do further find, in response to plaintiff’s request, 
that, as matter of fact, at the time of the making of the 
land contract between the defendant company and the 
plaintiff, it was agreed by the said company, by J. D, 
McFarland, its duly constituted agent, that in case the 
sald company failed to perfect its title to the said land, 
the said company would claim no right under said con- 
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tract against the said plaintiff, and that said agreement 
was a verbal one, and was not included in the written 
contract of purchase. And the court do further find that 
said defendant company did not fail to’ perfect its title 
to said land, but on the contrary has fully perfected the 
same.” And the consideration of the court consequently 
was that, as to Vance, the written contract, with all of its 
provisions respecting the payment of the purchase money, 
taxes, etc., and as to forfeitures for non-payment at the 
option of the company, remained in full force. Such be- 
ing the adjudged relation of Vance to the railroad com- 
pany respecting this land, is he in an attitude which en- 
titles him, upon eviction for forfeiture, to relief as an oc- - 
cupying claimant ? 

‘The cases in which such relief may be afforded are all 
mentioned in the first section of the -act, and are as fol- 
lows: First. ‘‘When any occupying claimant, being in 
quiet possession of any lands, or tenements, for which such 
person can show a plain and connected title, in law or 
equity, derived from the records of some public office ;’’.- 
Second. “Or being in quiet possession of, and holding 
the same by deed, devise, descent, contract, bond or agree- 
ment, from and under any person claiming title as afore- 
said derived from the records of some public office, or by 
deed duly authenticated and recorded ;” Third. ‘Or by 
being in quiet possession of, and holding the same under 
sale on execution against any person claiming title as 
aforesaid, derived from the records of some public office, 
or by deed duly authenticated and recorded ;” Fourth. 
“Or being in possession of, and holding any land under 
any sale for taxes authorized by the laws of this state, or 
the laws of the territory of Nebraska;” Fifth. ‘Or any 
person in quiet possession of any land, claiming title 
thereto, and holding the same in good faith under a deed - 
of sale made by executors, administrators, or guardians, 
or by any other person or persons, in pursuance of any 
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order of court, or decree in chancery, where lands are, or. 
have been directed to be sold, and the purchaser or 
purchasers thereof have obtained the title thereto, and 
possession of the same, without any fraud or collusion on 
his, her, or their part.”” Any person falling within the 
description of either one of these five classes, the law de- 
clares, ‘shall not be evicted, or turned out of possession 
by any person, or persons, who shall set up.and prove an 
adverse and better title to said lands, until said occupy- 
ing claimant, his, her, or their heirs, shall be fully paid 
the value of all lasting and valuable improvements made- 
on such land by the occupying claimant,” ete. [Comp. 
Stat., Chap. 63.) 

Now is it not obvious that the plaintiff, according to the 
evidence and finding of the district court, belongs to nei- 
ther of these classes? Having deliberately, and without 
fraudulent inducement, or mistake of facis, entered into 
this contract with the railroad company, the actual owner 
of the legal title, for the purchase of the land, is hein a 
situation to say, that the title is ‘“‘adverse” to him? Is 
he not effectually estopped from so claiming? By the 
plain letter of the statute it is only when the occupying 
claimant’s possession is overthrown ‘‘by an adverse and 
better title’ than his own, that it affords him any relief. 
Surely, a title which he has so far recognized as to 
purchase for his own protection, and under which he 
holds possession of the land, can in no sense be properly 
said to be adverse to him. To hold it to be so would, as 
we think, be equivalent to saying, that provisions for for- 
feiture for non-payment, etc., in contracts for the: sale of 
land, although made with all fairness, and in the utmost 
good faith, shall be enforced only at the option of the 
purchaser. Thai so startling an effect was ever intended . 
for this law by its framers we cannot believe. 

It is true that in its provisions it is eminently humane 
and should be liberally construed. It should be admin- 
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istered in the same spirit that prompted the legislature 
to its enactment. But, notwithstanding all this, the 
courts have no right to extend its operation to cases not . 
falling fairly within its terms. The intention of the law- 
makers evidently was that inthe specified cases, it might be 
resorted to as a shield against the enforcement of strictly 
legal, but in one sense inequitable demands, based upon 
adverse and superior titles, but never as a weapon of of- | 
fense, by one party to a contract, to strike down and 

_ destroy rights of the other, which, for a sufficient consid- . 
eration, he had solemnly undertaken to respect. 

Such being our views upon this branch of the case, we 
must hold that, sustaining the ‘relation of vendee to the 
defendant, the plaintiff is not entitled to relief as an occu- 
pying claimant, and the judgment of the district court - 


must be affirmed. 
JUDGMENT AFFIRMED. 


MaxweEL., J., dissenting. 


There is but little dispute as to the facts in this case, 
and the principal questions involved are purely questions 
of law. The supreme court of the United States seems 
to have given a construction to the act granting lands to 
the defendant as to the time when it had so far complied 
with the act of Congress as to withdraw the lands in dis- 
pute from private entry, homestead and preemption. And 
ag that court is the final arbiter in construing a statute 
of the United States, we must accept its decision thereon | 
asfinal. It would seem, however, to be nothing but justice, _ 
to grant settlers taking homesteads on such lands before 
they are withdrawn from market, a right to enter the 
same, and either compensate the company in money, or . 
allow it to select other lands in lieu of those thus taken. 
There is gross injustice in the government inviting sett- 
lers to enter these lands at the several land offices, and 
to receive the money of such settlers for the costs of sur- 
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veying and land office fees, when in fact the government 
will not protect them in their purchases. And the wrong 
does not stop there. A party who is permitted to enter 
such lands as a homestead, or preemption, makes his 
home on the land thus entered, breaks up and opensa 
farm and makes other valuable improvements thereon, 
only to find after years of self-denial and toil, that the 
land was not subject to entry, and that he is not the 
owner, while in the mean time all the available public 
land within reach has been entered. All these wrongs 
could be prevented, if the government in a case like that 
under consideration, would promptly withdraw its lands 
from market, or protect those settling thereon prior to 
their withdrawal. It is no answer to say that the law 
was notice to every one of the nature of the grant, and 
that the purchaser took a preemption or homestead 
‘ on the odd-numbered sections of such lands at his peril, 
because until the location of the line, all of these lands 
were subject to homestead and preemption, and the grant 
did not attach to any particular tract. And certainly a 
party who was permitted to enter lands as a homestead, 
within the limits of the grant, might reasonably be sup- 
posed to have entered the same in good faith, and to be 
entitled to compensation for his improvements in case of 
eviction. 

Occupying claimants, who have made valuable and 
lasting improvements on real estate, and have there- 
after been evicted therefrom, have been allowed to recover: 
for their improvements in Ohio ever since the case of 
Lessee of Shaler v. Magin, 2 Ohio, 286, where an entry had 
been made on the lands in dispute prior to 1818, under 
which the defendant took possession and made the im- 
provements in question. In October, 1818, after the im- 
provements had been made, the entry was withdrawn, - 
and about the same time another entry was made on the 
land by one Ellis, under whom the defendant claimed. 
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It was held, that as the claimant had an equitable title of 
record, he was entitled to pay for his improvements made 
before his title commenced. The question was again 
before that court in the case of Longworth v. Worthington, 
6 1d.,9, where it was held, that a purchaser of real estate 
at administrators’ sale, if evicted by the heirs, was enti- 
tled to the benefit of the occupying claimant law. Inthe 
case of The Lessee of Davis v. Powell, 18 Ohio, 308, it was 
held, that a defendant holding possession of premises 
under claim of title, will be allowed under the occupying 
claimant law, as well for improvements made by him be- 
fore his title commenced, as for those made afterwards. 
The court say: (page 820,) “The equity of the statute 
embraces all improvements made in the honest belief of 
ownership, if, at the time of the rendition of judgment, 
the o¢cupant is in possession under such title as brings 
him within the meaning of the statute. If sueh a state 
of facts exist, as to call the statute into action, it never 
stops until it has worked out complete equity and justice, 
and embraced the entire improvements beneficial to the 
successful claimant, and honestly made. Any other con- 
struction would permit an honest purchaser of land, buy- 
ing from one, without color of title, who sells from mis- 
taken belief of ownership, to be swept out of the hard toil 
of years, expended in improvements made for the provis- 
ion of his family or the repose of age. The statute is to 
be so construed, whenever a case comes within its let- 
ter, that the person receiving the benefits and advant- 
ages of improvements, shall make compensation. It 
rests on the broadest equity, and in the language of the 
court in Longworth v. Worthington, 6 Ohio, 10, may justly 
claim a liberal construction.” 

In Harrison v. Casiner, 11 Ohio State, 339, the doctrine 
of the cases above cited was approved. 

In the case of Doe, ex dem., C. Chim, v. Darrell, 
4 McLean, 440, the defendants patent for lands in the 
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Virginia military district, was dated April 14, 1806, his | 
entry was made November 16th, 1798, and the survey 

was executed April 2nd, 1799. The lessor of the plain- 

tiff claimed under a patent dated January 80th, 1827, the 

entry being made in July, 1819, and the survey in 1821. 

It was held that the defendant was entitled to compensa- 

tion for his improvements. 

In Litchfield v. Johnson, 4 Dillon, 551, it was held, 
that setilers on what were known as the Des Moines 
river lands in Iowa, were entitled to the benefits given 
by the statute, when they had made valuable improve- 
ments on lands, of which they were afterwards adjudged 
not to be the rightful owners. : 

In the case of Stebbins v. Guthrie, 4 Kas., 354, the 
supreme court of Kansas approved of the decisions. 
above cited from Ohio. The question was again before 
the supreme court of Kansas in the case of Krause v. 
Means, 12 Kas., 885, and it was held that one who is in 
quiet possession of land, and holding the same. by bond . 
from, and under any person claiming title by deed, duly 
. authenticated and recorded, is entitled to the benefits of 
the occupying claimant law. 

In Lemart v. Barnes, 18 Id., 9, the land in con- 
troversy was originally a part of the Osage Indian 
reserve, but afterwards, under the provisions of arti- 
cle 14, of the Osage Indian treaty of September 29th, 
1855, was alloted to a certain half-breed Osage In- 
dian. In August, 1867, the occupying claimant 
obtained his title to said land from the half-breed Indian 
and paid him therefor $350.00. The occupying claimant 
then took possession of said land and remained in pos- 
session until evicted. In February, 1872, the successful 
party procured his title to the land in dispute from the 
half-breed Indian. It was held that the claimant was 
entitled to compensation for his improvements. Other 
cases could be cited, sustaining the proposition that an 
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occupying claimant is entitled to full compensation for 
his improvements. The rule rests upon the plainest 
principles of justice. If A. has made valuable and last- 
ing improvements upon lands that are afterwards ad- 
‘ judged to be the lands of B., is it not just that B. should 
pay for such improvements ? 
The improvements upon such lands not unfrequently 
are of greater value than the land itself, and have 
‘absorbed in their construction the accumulations of 
many years of toil and self-denial. Even where the 
occupying claimant is fully compensated for his im- 
provements—and he should be fully compensated in all 
cases—he, in many, if not most cases, will sustain heavy 
‘loss. In the case at bar two patents were issued by the 
- United States, one to the plaintiff and one to the defend- 
ant. This is a contest between these patents. They can- 
-not both be valid. In order to determine the validity of 
‘either, we must recur to the date of filing the plat locat- 
ing the line of road of the defendant, which being prior 
‘in point of time to the homestead entry, and there being 
no proof that land in lieu of that occupied by the plain- 
tiff has been entered by the defendant, the right to the 
land must be held to be in the defendant. But the plain- 
tiff evidently made his improvements on the land in 
good faith. These improvements materially enhance 
the value of the land, and justice requires that the plain- 
tiff should be paid for this enhanced value, This law 
should be given no narrow, technical construction, but 
should be‘administered in the broad principles of justice, 
in which it had its origin. The contract from the defend- 
ant to the plaintiff does not seem to enter into this 
question. The plaintiff claims nothing under it. It was 
taken after the improvements, or a considerable portion 
of them, were made, and whether the plaintiff notified 
Mr. McFarland that he intended to continue his contest 
or not, is not material in the case. The plaintiff’s right 
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to compensation is denied upon the ground that he is the 
vendee of the defendant, and therefore is estopped by his 
contract. If this is true, does the fact that he received the 
contract prevent his ignoringit, and claiming under a sup- 
erior title, namely, a patent from the United States ? The 
patent is not void upon its face, and if void at all, is so 
because the rights of the defendant attached to the land 
before that of the plaintiff. The plaintiff settled upon 
this land as a homestead, made the necessary improve- 
ments to comply with the law, has occupied the premises 
for a much longer period than five years, and entered the 
same as a homestead, and has thereby exhausted his 
right of homestead under the laws of the United States. 
A homestead entry certainly comes within the plain pro- 
visions of the statute. If this entry was valid, the plain- 
tiff would take the legal title by his patent, and the con- 
tract would be mere waste paper. The title of the 
plaintiff therefore is clearly adverse to that of the 
defendant. 

It must not be forgotten, however, that the defendant 
takes by grant, and not by purchase, and that when the 
quantity granted has been received it can take no more. 

Sec. 19 of the act granting lands to the defendant, pro- 
vides: ‘That for the purpose of aiding in the construc- 
tion of said road, there be, and hereby is, granted to the 
said Burlington & Missouri River Railroad Company, 
every alternate section of public land (excepting mineral 
lands as provided in this act) designated by odd numbers, 
to the amount of ten alternate sections per mile on each 
side of said road, on the line thereof, and not sold, 
reserved, or otherwise disposed of by the United States, 
and to which a preemption or homestead claim may not 
have attached at the time the line of said road is definite- 
ly fixed; Provided, That said company shall accept this 
grant within one year from the passage of this act, by fil- 
ing such acceptance with the secretary of the interior, 
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and shall also establish the line of said road, and file a 
map thereof with the secretary of the interior within one 
year of the date of said acceptance, when the said secre- 
tary shall withdraw the lands embraced in this grant from 
market,” 

The grant is of ten alternate sections per mile on each 
side of said road, on the. line thereof and not sold, re- 
served, or otherwise disposed of * * * * and to 
which a preemption or homestead claim may not have at- 
tached, etc. The sections designated by odd numbers 
for twenty miles on each side of the road, which were not 
within the exceptions named, were set apart to the de- 
fendant, and the deficiency to be supplied by lands to be 
entered outside of this limit. Now, suppose the proof 
showed that the defendant, from a desire to favor parties, 
who, like the plaintiff, had settled upon lands taken under 
' the homestead act, prior to February 20th, 1866, when the 
lands in dispute were withdrawn from market, had selected 
a sufficient quantity of lands on the same side of the 
defendant’s road, as the land in dispute is situated, equal 
to ten sections per mile, and thus satisfy the grant on that 
side, the plaintiffs patent would prevail over that of the 
defendant; because, being a grant by quantity, and the 
designation of the odd numbered sections merely a mode 
- of selecting the land, the defendant could not, after receiv- 
ing the quantity of land granted to it, claim lands within 
the twenty mile limit for which other tracts have been 
‘selected in lieu thereof. And the fact that lieu lands had 
been selected would prima facie at least be an abandon- 
ment of all lands for which such selections had been 
made. The defendant has constructed its railroad in 
good faith, and has fully complied with the act of con- 
‘gress making the grant, and is entitled to receive all the 
benefits to be derived therefrom, and is entitled to receive 
in the aggregate ten sections of land per mile, on each 
side of the line of the road, and as the proof fails to show 
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that it possesses that quantity on the side of the road on 
which the land in dispute is situated, I concur in the af- 
firmance of the judgment in ejectment, but think the 
plaintiffis entitled to payment for his improvements. 


T, APPLEGET, ADMINISTRATOR, ETC., PLAINTIFF IN ERROR, 
v. Mary R. GREENE, DEFENDANT IN ERROR. 


- Homestead: DEATH OF HUSBAND: PURCHASE OF OUTSTANDY 
NOTES BY WIFE. One G., executed certain premissory notes 
secured by mortgage on his homestead, and soon thereafter died. 
His widow then purchased the notes with her own funds, took 
an assignment thereof and filed them as claims against the 
estate. Held, that in no event in the absence of a showing that 
the estate was insolvent, would she be compelled to resort to the 
mortgaged property for the payment of the same. 


Ernor to the district court for Johnson county. Heard 
below, before Weaver, J. The opinion states the case. 


T. Appleget & Son, for plaintiff in error. 
Davidson & Hasterday, for defendant in error. 
MaxweELu, J. 


In May, 1880, the plaintiff was appointed administrator 
of the estate of John A. Greene, deceased, by the county 
court of Johnson county. In November of that year, the 
defendant, who is the widow of John A. Greene, deceased, 
filed as claims against his estate, three promissory notes 
executed by John A. Greene to James Neolis, or order, 
which notes amounted to the sum of $750.00 and interest, 
and were secured by mortgage on the homestead of the 
decedent. These notes and the mortgage seem to hate 
been purchased by the defendant with her own funds and 
an assignment taken to herself. No question is raised as 
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to the good faith of the transaction. While the claim was 
pending in the county court, R. L. McDonald & Co. filed 
a motion, supported by affidavit, to require said de- 
fendant to subject the mortgaged property to the 
payment of the notes, before sharing in the general as- 
sets of the estate. The notes were allowed by the 
county court as a claim against the estate, and the 
defendant was required to exhaust the mortgaged prop- 
erty before sharing in the general assets. From this or- 
der the defendant took the case on error to the district 
court, where the order of the county court, so far as it 
required the defendant to sell the mortgaged property, 
and apply the proceeds to the payment of her claim, was 
reversed. The administrator brings the cause irito this 
court by petition in error. 

It may perhaps be questioned whether the administra- 
tor has such an interest in the payment of the claim as 
to authorize him to prosecute a petition in error, but we 
do not place our decision on that ground, There is no 
statement of facts in the affidavit of R. L. McDonald & 
Co., from which it appears that the estate is insolvent. 
There is no statement showing the value of the personal 
assets belonging to the estate, nor the amount of the debts 
and claims against the same. There is a statement in 

_ the motion of McDonald & Co., that the estate is insol- 
vent, but there is not a particle of proof to sustain it. 
The notes were a legal charge against the estate,and so 
far as the record discloses, there was no error in requir- 
ing their payment out of the personal assets. But even 
if the district court had erred in its judgment, McDonald 
& Co. do not complain of such ruling. The judgment is 
therefore affirmed. 

JUDGMENT AFFIRMED. 


20 


306 SUPREME COURT OF NEBRASKA, 


Dewey & Stone v. Lewis. 


Cuartes H. Dewey & Emerson L. Stone, anv OTHERS, 
APPELLEES, V. JOHN H. Lewis, AND OTHERS, APPELLANTS, 


Practice: APPEAL. Appellants filed their answer out of time, 
On the 3rd day of May, 1880, and while the said answer was on 
file, the court defaulted them as for the want of an answer. On 
the 22nd day of June following, the said defaulted defendants 
filed their motion to set aside their said default, and for leave to 
refile their answer nune pro tune, together with three affidavits 
in support of said motion. It does not appear that this motion 
was ever brought to the attention of the court, nor that any rul- 
ing was ever had thereon. On the llth day of December, 1880, 
on motion of the attorneys of the plaintiffs, the answer of the 
said defendants was ordered stricken from the files. On the 23rd 
day of the same month, appellants were called in open court, 
and failing to answer were again defaulted, and thereupon a 
trial was had to the court between plaintiffs and other defend- 
ants who had answered, and a final decree rendered. There was 
no bill of exceptions. Upon appeal, held, that there was no case 
presented for the action of this court, and that the appeal must 
be dismissed. ; 


AppgraL from the district court for Adams county. 
Tried below before Gastin, J. The facts, sufficient to an 
understanding of the point decided here, appear in the 
opinion. 


T. D. Scofield, for appellants. 


James Laird and B. F. Smith, for appellees, Dewey & 
Stone. 


Coss, J : 


The appellants were not original parties to the suit, 
but were made parties on their own application, by order 
of the court below. On the 18th day of December, 1879, 
and in and by the same order, the court granted leave to 
the plaintiffs to amend their petition and to file their 
amended petition within forty days from the date of said 
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order, and allowed the defendants sixty days in which to 
file their answer. On the 15th day of January, 1880, 
the plaintiffs filed their amended petition. On the 15th 
day of March following the appellants filed their answer 
in the cause. On the 8rd day of May next ensuing, the 
following journal entry was made; “ * * * thereupon 
this cause come on further to be heard upon the motion 
of the plaintiff to enter a default against the defendants, 
J. H. Lewis & Co. and Lewis & Coglan, whereupon said 
defendants, and each of them, are three times severally 
called in open court, but come not, thereby making de- 
fault. * * * Itis therefore considered and adjudged by 
the court here that default be, and the same is, hereby en- 
tered of record against the said defendants.” 

On the 8rd day of December, 1880, the plaintiffs, ap- 
pellees, filed their motion to strike the answer of the ap- 
pellants from the files, for the reason that the said 
answer was filed out of time. On the 11th day of 
December, the said motion was sustained by the court, 
and the said answer stricken from the files, and on the 
28rd day of the same month the appellants were regular- 
ly defaulted for the want of an answer, a trial had to the 
court between the plaintiffs and answering defendants, 
anda final decree rendered and entered. 

- It further appears that on the 22nd day of June, 1880, 
the appellants filed in the said court a motion to set 
aside the order of default entered against them in said 
cause “for the want of an answer on the 8rd day of May 
last, at the last term of this court,” which said motion 
was based upon, and accompanied by, three several 
affidavits of the attorney of the appellants. Now, it not 
only does not appear that this motion was ever brought 
to the attention of the court, but it appears affirmative- 
ly from the certificate of the clerk that the same never 
was acted upon by the court. The record not being put 
together with any regard to order or sequence, it is 
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difficult to tell whether it is all here that the appellants 
desired to bring up, while it is evident that there is a 
good deal that need not have been brought. So it seems 
that the appellants, not being original parties to the suit, 
applied to and sought the discretionary favor of the 
court, to allow them to answer and become parties 
defendant. This the court granted, and in the order 
granting it, required them so to answer within a lim- 
ited time. For some cause they failed to answer 
within the time thus limited, but placed an answer 
on file beyond and out of time. On the 8rd day 
of May, 1880, and while the said answer, though 
filed out of time, was actually on file, the court en- 
tered the default of the said appellants for the want 
of an answer. So the case stood for more than sev- 
en months without another step being taken by the 
plaintiffs, when, probably, discovering that an error 
had been committed in defaulting the said defendants, 
when their answer was actually on file, they moved the 
court to strike the answer from the files, which was 
done, and the said defendants were called and regularly 
* defaulted, and on the same day a final decree in the 
cause entered, from which the appellants appeal to this 
court, There is no bill of exceptions, and s0 this court 
cannot enquire into the merits of the decree. It is ap- 
parent that by some means the appellants have been de- 
prived of a hearing. Whose fault this is, is not so appar- 
ent, Appellants claim in their brief, that their motion of 
June 22nd was brought to the attention of the court, that 
it took the same under advisement, but never decided the 
same; but they have failed to bring up any record of 
this. Were this shown by the record, it would probably be 
considered error in the district court to have rendered a 
final decree in the case, without first disposing of the 
motion. But the district court will be presumed to be will- 
ing todo justice between any of its suitors. Also to be 
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ready and willing to make its own records complete and 
consistent. Upon this principle it must be presumed either 
that the attention of the court never was called to the mo- 
tion and affidavits of the appellants, or that having been 
called thereto, the proper order was made, and that by acci- 
dent or oversight on the part of the clerk, such order was 
not recorded. In either case the district court is the proper 
tribunal to which application should be made for redress. 
If, wpon timely and proper application, such court should 
refuse or fail to take action in the premises, this court 
possesses the power to compel it to take such action as 
would either grant the proper relief or enable this court 
to take jurisdiction of the matter on appeal or error. 
But until there has been erroneous action, or a failure to 
act, on the part of the trial court, upon proper motion by 
the complaining party, this court has nothing upon 
which to act. 

It therefore necessarily follows that the appeal must be 
dismissed. 

AppraL Dismissep. 


. 


Horace B. SwmtH anp Wiutum H. Sma, PLaintirrs 
IN ERROR, V.. THe State or NEBRASKA, DEFENDANT IN 
ERROR. 


1. Criminal Law: RECOGNIZANCE. H. B. S., as principal, with 
W.H.S. and £. S., as sureties, entered into a recognizance be- 
fore an examining court, conditioned “that the said H. B.S., 
shall be and appear at said March term of said district court, on 
the first day thereof, and not depart said court without leave, 
and shall abido the order of said court,” etc. The said H. B.S. 
appeared at said conrt ou the first day thereof, and was indicted 
for the crime for which he was bound over. Thereupon the dis- 
trict attorney procured a warrant in due form for his arrest to 
answer to said indictment, and placed the same in the hands of 
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the sheriff, who arrested H. B. 8. thereon. Thereupon, almost 
immediately, the said H. B.S. applied to the court to be dis- 
charged from arrest, on the ground that he was under bond, ete. 
Thereupon the court ordered his discharge, and notified the 
sheriff that such arrest was illegal, etc. The securities, W. H.8. 
and E, 8., were present, and made no objection to the discharge. 
Upon the case being reached for trial, and the said H. B. 8. 
called, he did not answer and was defaulted. Held, that the 
securities were discharged from liability. 

. Action on a recognizance against H. B.S., as 
principal, and W. H. 8. and E. S., as sureties. Summons 
served on W. H. 8S. and i. 8., but no service on, or appearance 
by, H. B.S. Judgment against H. B.S. and W. H.S., no judg- 
ment cither for or against E.8., held, erroneous. 


2. 


Error to the district court for Sarpy county. Tried 
below, before Savacz, J. The opinion states the case. 


John M. Thurston, E. F. Smythe, and John Q. Goss, 
for plaintiffs in error, cited Wharton Crim. Law, sec. 
2976, Bacons Abr., Title “Bail.” Commonwealth v. 
Coleman, 2 Met., (Ky,) 882. The State v. Holmes, 23 
Iowa, 458. State v. Newton, 22 Wis., 586. 


C. J. Dilworth, Attorney General, for the state. 


This case does not come within the rule contended for 
by the plaintiff in error. The arrest was clearly an over- 
sight which was corrected by the court upon the request 
of the said Horace B. Smith in the presence of the plain- 
tiff in error, and upon the ground that the accused was 
under bond; and when we take into consideration the fact 
that the plaintiff in error is the father of the accused, and 
was present when the accused was claiming to the court 
that he was under bond, and held thereby as a reason 
why he should be released from arrest, it is not going too 
far to presume that the said application was made with 
the express consent of the father, and he should not be 
permitted to take advantage of it now. 


Coss, J. 
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This action was brought on a bond or recognizance en- 
tered into before the county judge of Sarpy county, by 
Horace B. Smith, William H. Smith and Emeline F. 
Smith, in the penal sum of eight hundred dollars, for the 
appearance of the former at the then next ensuing dis- 
trict court, etc., to answer to an indictment for grand 
larceny and not depart the court without leave, etc, 

It appears from the findings of fact by the court, to whom 
the cause was tried without a jury, that said defendant, 
HoraceB. Smith, appeared on the first day of said term of 
thedistrict court ; that an indictment was by the grand jury 
duly returned against him for grand larceny; that upon 
the presentment of said indictment by said grand jury, 
the clerk of the court issued under the seal of the court 
a warrant for the arrest of the said defendant, upon the 
charge made in the said indictment, and delivered the 
same to the sheriff of Sarpy county, who, by virtue there- 
of, arrested said defendant; that said warrant was issued 
at the request of the district attorney, but without any 
order, direction, or knowledge of the court; that imme- 
diately upon being arrested, and within five minutes there- 
after, the defendant personally and by counsel appeared 
before the court and claimed that said arrest was illegal 
and unauthorized, inasmuch as his bond was still in 
force and operative, which position the court sustained 
and directed the sheriff to discharge him, etc.; that such 
arrest and discharge were known to the sureties upon the 
recognizance, and such discharge was not objected to 
by them; that after the release of said defendant from 
said arrest he failed to appear when duly called in 
court, and did not answer to the charge, etc., and that 
the said bond was duly forfeited, etc. 

It was quite competent for the district attorney to cause 
the warrant to issue for the arrest of Horace B. Smith, 
upon his being indicted. It was his duty to do so, if in 
his opinion the bond was insufficient in amount, or the 
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securities thereto sufficient to secure his continued at- 
tendance to take his trial and submit to the judgment of 
the court, and he will be presumed to have acted on such 
opinion in issuing the warrant and placing it in the hands 
of the sheriff. Upon this second arrest of the prisoner it 
was competent for the court to have admitted him to bail 
for his appearance from day to day, in such sum and 
with such sureties as the court should deem sufficient, 
but'no act of the court could give new life to the bond in 
question. When by virtue of a warrant lawfully issued 
upon an indictment for the identical offense for which he 
was held to answer, the sheriff had by his arrest taken 
the prisoner out of the custody of his sureties, “his jail- 
ors of his own choosing,’”’ nothing short of a new bond 
lawfully executed by them, would restore him thereto. 
There is another view which might be taken of this 
case, leading to the same result, The bond or recogniz- 
ance was signed by Horace B. Smith, (the principal) and 
William H. Smith and Emeline Smith, (sureties). The 
suit is against them all. The summons was served on 
William H. Smith and Emeline Smith, but was returned 
as to the said Horace B, Smith not served, for the reason 
that he was not found in Sarpy county. The said Wil- 
liam H. and Emeline Smith appeared by counsel, the said 
Horace B. Smith did not answer or appear. The judg- 
ment of the court is against Horace B,. Smith, and 
William H. Smith, and no judgment either for or against 
Emeline Smith, nor any reason given why she is thus 
dropped out. of the case. Certainly the judgment cannot 
stand as against Horace B, Smith, who was not served 
and made no appearance in the case. As to William H. 
and Emeline Smith, they were joint securities, and while 
it is not necessary here to say, and we expressly reserve 
that point, that they must be jointly held upon it, if held 
at all, yet we do say, that their original liability onthe 
bond being a joint one, and they having been jointly sued 
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and having jointly defended, a judgment against one of 
them, which takes no notice whatever of the other, is 
erroneous. 

But, as we have seen, by reason of the lawful arrest of 
the principal on a warrant issued upon the indictment, 
to which he was recognized to answer, the sureties were 
discharged. The judgment must be reversed and the 
cause dismissed. 

JUDGMENT ACCORDINGLY. 


Toe Srare or NEBRASKA, EX REL. CLarENcE A. Newman, 
y. JOHN WIsE, CHarrMan oF THE Boarp oF ComMiIssIon- 
ERS oF Puatre County, aNnD JOHN STAUFFER, CLERK. 


Tax for Bridge Fund. A tax levied for ‘“‘a county bridge fund,” 
although not based upon a previous estimate as directed in the 
first clause of the sizth sub-division of section 25 of the act 
“concerning counties and county officers,’ approved March Ist, 
1879, Comp. Stat., 179, is valid, and constitutes a legal basis for a 
warrant drawn upon the county treasury for an expenditure for 
bridge purposes. 


OrnicsvaL application for mandamus. 

B. Millett, for relator. 

W.S. Geer and M. K. Turner, for respondents. 
Laxg, Cu. J. 


This is an application for a peremptory writ of man- 
damus to compel the defendants to execute and deliver 
to the relator a county warrant for the sum of four dol- 
lars and twenty-five cents, being the amount of an ac- 
count for nails furnished by him to the county of Platte 
for the repair of its bridges, and duly audited and 
allowed by the board of county commissioners. 
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Our decision upon the application requires a construc- 
tion of the following provision in section 25 of the act 
‘‘concerning counties and county officers,” approved 
March Ist, 1879, viz: ‘‘It shall be the duty of the 
county board of each county, * * * * * Sizth, At 
their regular meeting in January of each year to prepare 
an estimate of the necessary expenses of the county 
during the ensuing year, the total of which shall in no 
instance exceed the amount of taxes authorized by law to 
be levied during that year, including the amounts neces- 
sary to meet outstanding indebtedness as evidenced by 
bonds, coupons, or warrants legally issued; and such 
estimate containing the items constituting the amounts 
shall be entered at large upon their records and published 
four successive weeks before the levy for that year, in 
some newspaper published and of general circulation in 
the county, or if none such is published, then in some 
newspaper of general circulation therein; and no levy of 
taxes shall be made for any other purpose or amounts 
than are specified in such estimate as published, but any 
item or amount may be stricken from such estimate or 
reduced at the time the levy is made. If any levy shall 
be made in excess of such estimate, the tax shall not 
therefore be void, but the members of the county board 
and their sureties shall be jointly and severallyliable up- 
on their official bonds for the full amount of such excess, 
which shall be collected by civil action as in other cases, 
for the use of the school fund of the county. If the 
members of said board neglect to comply with any other 
provisions of this section, the tax shall not therefore be 
void, but they shall each be liable to a penalty of five 
hundred dollars, to be recovered by civil action as in 
other cases, for the use of the school fund of the county.” 
Comp. Statutes, 179. 

Against the allowance of the writ it is only urged that, 
the commissioners having failed to include in their 
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annual estimate of expenses for the current year any 
amount whatever for “ a county bridge fund,” their levy 
of two mills on the dollar therefor was, by the above pro- 
vision of statute, simply void and the tax uncollectible, 
and furnished no basis for the required warrant. 

That the levy of this tax without such estimate was a 
grave mistake on the part of the commissioners there 
can be no doubt. But it by no means follows, conse- 
quentially, that the levy was therefore void. The statute 
does not so provide, but, on the contrary, declares 
expressly the reverse of this. The immediate conse- 
quences of omission of duties enjoined by this statute 
upon the commissioners are clearly set forth in the last 
two clauses of the above quotation. In the first of these 
clauses, after expressly declaring that: “If any levy shall 
be made in excess of such estimate, the tax shall not 
therefore be void,” itis provided that, in such case, “the 
members of the county board and their sureties shall be 
jointly and severally liable upon their official bonds for 
the full amount of such excess,” etc. And the second 
clause, which is still more sweeping, after asserting, ne- 
gatively, the validity of the tax, notwithstanding the neg- 
’ lect of the commissioners “to comply with any other 
provisions of this section,” declares that, ‘‘for any such 
neglect, they shall each be liable to a penalty of five hun- 
dred dollars,” etc. 

If the first clause stood alone, it being couched in 
terms formally mandatory, the construction contended 
for by the respondents would probably be justifiable. 
But, when taken in connection with the other two, its 
mandatory character is so far modified as to leave the 
tax to stand wholly unaffected by the failure of the com- 
missioners to make the previous estimate as directed. 

We think, therefore, that the levy was a legal basis for 
the required warrant, and that the writ prayed for should 


be awarded. 
JUDGMENT ACCORDINGLY. 
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IN THE MATTER OF THE APPLICATION OF JAMES BaLcom, 
FOR A WRIT OF HABEAS CORPUS. 


Habeas Corpus: EVIDENCE. Where an examining court has 
jurisdiction, and it is clearly shown that an offense has been 
committed, and there is testimony showing that the accused 
probably committed the offense, the supreme court on a writ of 
habeas corpus will not weigh such evidence to see whether it is 
sufficient. 


Appuication for writ of habeas corpus. 
F. B. Tiffany, for the writ. 
MaxweEt, J. 


This is an application for a writ of habeas corpus. The 
petition alleges that the petitioner is illegally restrained of 
his liberty by one W. H. Hamilton, a constable of Boone 
county, and that such illegal restraint consists of the fol- 
lowing: ‘“Thaton the 20th day of August, 1881, said 
James Baleom was arrested upon the charge of setting 
fire to and burning five stacks of wheat and three of oats, 
and taken before one Manley B. Boardman, a justice of 
the peace, of Manchester precinct, in Boone county, for 
preliminary examination; which examination was ad- 
journed on motion of the state, to August 23rd, 1881, and 
on August 28rd, 1881, said examination was, on motion of 
defendant, further adjourned to August 24th, 1881; that 
on August 24, 1881, a change of venue was taken from 
the said Manley B. Boardman to C. F. Diffendufer, an- 
other justice of the peace in and for Manchester precinct, 
Boone county, which will more fully appear from the cer- 
tified transcript of the docket of the said C. F. Diffendufer ; 
that upon the said examination there was no evidence > 
which showed, or tended to show, in any manner, that an 
offense had been committed against the laws of the state 


° 
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of Nebraska, nor was there any evidence offered, which 
showed, or tended to show, that there was any probable 
cause to believe that the said James Balcom had com- 
mitted the offense charged, or. any offense, against the 
law of the state of Nebraska.” 

A synopsis of what purports to be the testimony is at- 
tached to the petition, from which it appears beyond ques- 
tion, that five stacks of wheat belonging to one Wilton, 
were burned; the cause of the fire is not clear, but cer- 
tainly there were some very suspicious circumstances 
connected with the conduct of the petitioner, sufficient 
to justify an examining court to require him to give bail 
for his appearance at the next term of the district court. 

An examination before a magistrate can only be insti- 
tuted by filing a complaint under oath, alleging posi- 
tively the commission of an offense, and also that there 
is reason to believe that the accused committed the same. 
The finding of the justice that there is, or is not, probable 
cause that the accused committed the offense charged, 
may be entirely disregarded by the grand jury, as it is in 
no sense a judgment. On such an examination the rules 
of evidence as to the presumption of innocence in favor 
of the accused until he is proved guilty should be given 
full weight, and the magistrate should be satisfied not 
only that a crime has actually been committed as charged, 
but that “there is probable cause to believe the prisoner 
guilty.” 

A writ of habeas corpus is not a proceeding to correct 
errors, and where it appears that the court whose action 
is sought to be reviewed had jurisdiction ; that an offense 
has been committed, and there is testimony tending to 
show that the accused committed the offense, this court 
in this proceeding will not weigh evidence to see whether 
it is sufficient to hold the accused. Should it do so 
the administration of justice would be obstructed, and 

_the court would be usurping the duties of the grand jury. 
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The record fails to show that the accused is illegally re- 
strained of his liberty and the writ will be denied. 
Warr DeniEp. 
Coss, J., dissented. 


Sansorn & FoLLett, PLAINTIFFS IN ERROR, V. D. A, Hats, 
DEFENDANT IN ERROR. 


1, Petition: DEMURRER. An objection that the plaintiffs have not 
legal capacity to sue must be made on that ground, and cannot 
be taken by a general demurrer that the petition does not state 
facts sufficient to constitute a cause of action. 

2. ———: An action was commenced by S. & F.,in the 
firm name, and afterwards an amended petition was filed in the 
individual names of the partners. Held, on demurrer to the 
amended petition that the court would not look beyond the 
pleading demurred to. 

3, ———: SUFFICIENCY. Indorsement by officers of a corpora- - 
tion, taken in connection with the allegation that there was due 
from the defendant to the plaintiffs the sum of $250.00, etc. Held, 
sufficient. 


Error to the district court for Madison county. Heard 
below before Barnes, J, The opinion states the case. 


George B. Fletcher, for plaintiff in error, cited sec, 129, 
Civil Code. Swan’s Pleadings, 181. Ohio Life Insurance 
Co. v. Goodwin, 1 Handy, 381. Memphis v. Newton, 2 
Handy, 165. 


Byron Millett, for defendant in error, cited B. é M. R. 
R. v. Dick & Son, 7 Neb., 242, Bliss on Code Pleading, 
sections 282, 238, 806, 307. 


MaxweE.t, J. 


The plaintiffs in the firm name brought an action 
against the defendants, in the district court of Madison 
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county, to recover the sum of $250.00, interest and 
costs, upon a promissory note. Afterwards they filed an 
amended petition, to which the defendant demurred, 
upon the ground that the facts stated therein were not 
sufficient to constitute a cause of action. The demurrer 
was sustained and the action dismissed. The following 
is a copy of the petition: 

“Amended petition in the district court of Madison 
county, Nebraska. 

Luther C. Sanborn and Judson L. Follett, doing busi- 
ness at Sioux City, state of Iowa, under the firm name 
_and style of Sanborn & Follett, plaintiffs, against D. A. 
Hale, defendant. 

The plaintiffs say: 1st. This, their action, is founded 
upon a promissory note, of which the following is a 
copy: ; 

$250.00. Madison county, Neb., June 27th, 1874. For 
value received, we jointly and severally promise to pay 
to the Madison County Joint Stock Company, or order, 
the sum of two hundred and fifty dollars, as follows: 
$75.00 on or before the 15th day of October, 1874, and 
$25.00 every ninety days thereafter, until the full amount 
is paid. 

D. A. Hats. 

On the back of the note is the following indorsement 
thereon, to-wit : 

Pay Sanborn & Follett, or order, without recourse. 

J. B. Gress, President. 
J. D. Hoover, Secretary, 
. Madison County Joint Stock Co. 
2d. There are no credits thereon. 

83d. The defendant, D. A. Hale, is liable as maker on 
said note. 

4th. There is due from the defendant to the plaintiff 
on said note the sum of two hundred and fifty dollars, 
which they claim, with ten per cent. interest on $75.00 
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thereof, from October 15th, A. D., 1874; with ten per cent. 
interest on $25.00 thereof, from January 15th, A. D., 1875 ; 
with ten per cent. interest on $25.00 thereof, from the 15th 
day of April, A. D., 1875; with ten per cent. interest on 
$25.00 thereof, from the 15th day of July, A. D., 1875 ; with 
ten per cent. interest on $25,00 thereof, from the 15th day 
of October, A. D., 1875; with ten per cent. interest on 
$25.00 thereof, from January 15th, A. D., 1876; with ten 
per cent. interest on $25.00 thereof, from April 15th, 
A. D., 1876; and with ten per cent. interest on $25.00 
thereof, from July 15th, A, D., 1876, and for which they 


ask judgment. 
Gero. B, FLercuHer, 


Attorney for Plaintiffs.” 


The defendant contends that the plaintiffs being part- 
ners, and suing as such, had no standing in court, as their 
petition does not show that the partnership was formed 
for the purpose of carrying on business in this state. Even 
if the action was brought in the firm name the objection 
could not be reached by a general demurrer. Objection 
to the legal capacity of the plaintiffs to sue, must be 
* made under the second subdivision of section 94, of the 
civil code, and not under the sixth. That is, the objec- 
tion should have been taken by demurrer as not showing 
that the plaintiffs had a legal title to the character in 
which they sue, and not being thus taken, is waived. 
Bliss on Code Pl., sec’s 407-408. [Comp. Stat., 548.) 

In the amended petition, however, the action is brought 
in the individual names of the partners, and this is suffic- 
ient, as the court will not examine the original petition. 

In Null v. Jones, 5 Neb., 502, this court say: “In 
deciding whether the demurrer should be sustained, we 
cannot look beyond the pleading against which it is 
directed.” 

Objection is made to the form of the indorsement, as 
being made by the president and secretary of the Madison 
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County Joint Stock Company. This, taken in connection 
with the allegation that “there is due from the defend- 
ant to the plaintiffs on said nofe the sum of $250.00,” 
etc., is sufficient to show a cause of action in favor of the 
plaintifis. 

Under the liberal rules of construction established by 
the code, there is no doubt that the petition states a 
cause of action. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings. , 

REVERSED AND REMANDED. 


Vinerntus A. Turpin, RECEIVER, ETC., PLAINTIFF IN ER- 
Ror, v. Isaac P. CoarEs, AND OTHERS, DEFENDANTS IN 
ERROR. 

Error: FINAL ORDER. An order discharging garnishees is an 


order affecting a substantial right, in a special proceeding, that 
° : : 7 - : : 
may be reviewed on error before tinal judgment in the action. 


Morton to dismiss proceedings in error. 


E. Wakeley, for the motion, cited Lane v. Fellows, 1 
Mo,, 358. Newman v. Dick, 23 Dl., 888, Lawless v. Reese, 
8 Bibb., 479. State v. Wood, 23 N.J.L., 560. King v. 
Mayor, 86 N. Y., 182, defining “Special Proceedings.” 
Erie Bank v. Brawley, 8 Watts., 589. Nacooche v. Shaw, 
40-Ga., 492. Adams v. Church, 22 Mich., 79. Coates v. 
Cunningham, 80 Ill., 467. 


J. R. Webster, contra. 


MaxweEtu, J. 


In August, 1880, the plaintiff, as receiver of the Fidel- 
ity Savings Bank and Safe Depository, commenced an 
action in the district court of Lincoln county, against 

21 
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Isaac P, Coates, George A. Schufelt and John H. Rea, to 
recover the sum of $6,011.95, and interest from October 4, 
1878. Affidavits for attachment of the property of the 
defendants were made and filed, and an order of attach- 
ment issued, and returned no property found. An affi- 
davit was then filed, alleging that certain parties named 
therein, residents of Lincoln county,. were indebted to 
Coates. Copies of the order of attachment and the notice 
of garnishment were then served upon the parties desig- 
nated, who appeared in court at the-time stated in the no- 
tice, and testified as to the alleged indebtedness, The 
court found that nothing was due from the garnishees to 
Coates and discharged.them. The plaintiff brings the - 
cause into this court by petition in error. There is a 


stipulation in the record, that the cause shall not be. 


tried until the dispositon of a cause pending in the courts 
of Illinois, for the same indebtedness, but that the plain- 
tiff may proceed to take the answers of the garnishees in 
the action. 

The question to be determined is, will error lie from an 
order discharging garnishees before the final determina- 
tion of the case ? 

‘Section 581 of the code provides that: “An order af- 
fecting a substantial right in an action, when such order 
in effect determines the action and prevents a judgment, 
and an order affecting a substantial right made in a 
special proceeding, or upon a summary application in an 
action after judgment, is a final order which may be 
vacated, modified, or reversed,” ete. 

The attorney for the defendants contends that proceed- 
ings in garnishment are not special proceedings. And 
he now moves to dismiss the action upon the ground, that 
there being no final judgment in the action, error will 
not lie. 

Section 581 of our code is a copy of section 512 of the 
code of Ohio. In the case of Watson c Co. v. Sullivan, 5 
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Ohio State, 48, the plaintiff commenced an action against 
the defendant in the court of common pleas and caused 
an attachment to be issued and levied on the property of 
the defendant. The attachment was dissolved before final 
judgment. The case was taken on error to the supreme 
court and the same objection made as is now urged in 
this court, viz: that an attachment was not a special 
proceeding, and that error would not lie from an order 
dissolving the same before final judgment, The court 
say: (page 45,) ‘Indeed the action, when there is per- 
sonal service, in no manner depends on the attachment. 
There may be a just cause of action, and no grounds for 
the order of attachment. They are separate proceedings, 
. and in the opinion of this court, the attachment is a spe- 
cial proceeding, which may be reversed before the deter- 
mination of the action.” 

The object of an attachment is to obtain sufficient prop- 
erty or credits of the debtor to satisfy the judgment which 
may be recovered. This right under certain conditions the 
statute gives. If a court improperly deprives a party of 
the benefit of this proceeding, is he not thereby deprived 
of a substantial right? A special proceeding may be said 
to include every special statutory remedy which is not in 
itself an action. We have no doubt that an order dis- 
charging garnishees, is an order affecting a substantial 
right, made in a special proceeding. Such an order in 
many cases would entirely defeat the collection of a debt. 
Neither is it necessary to wait until final judgment before 
such order can be reviewed. No judgment can be rend- 
ered against the garnishees until after final judgment 
against the debtor ; but if the attachment is not dissolved 
the creditor has a right to the security obtained by the 
proceedings in garnishment for the satisfaction of any 
judgment he may obtain. In the case at bar the testi- 
mony shows beyond question that the notes were given 
by the garnishees, for the unconditional payment of 
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money; that they are past due, and are not paid. The 
testimony tends to show, that Coates claims to be, and is 
the owner, but that there is a dispute as to the actual 
ownership of a part or all of the amount due. We think 
a clear preponderance of the testimony shows ihat Coates 
is the owner of the notes, at least there is sufficient 
shown to justify the court in refusing to discharge the 
garnishees. The motion to dismiss is overruled, and the 
judgment of the district court is reversed, and the cause 
remanded for further proceedings. 


REVERSED AND REMANDED. 


Tae Burunuvon & Missourr River Rarroap Company 
IN NEBRASKA, APPELLANT, v. THE Boarp or County 
CommisstonERS oF Lancaster County, anp Louris HEL- 
MER, TREASURER, APPELLEES. 


~ 


Taxes for County Revenue: INFORMALITY IN THE LEVY DOES 

NOY INVALIDATE. Where inalevy of taxes forcounty revenue the 
several estimated objects of expenditure, and the rate for each, 
are set out in detail, instead of being grouped together under the 
single head of “‘general fund,” as the statute contemplates, itis 
at most but a mere informality, in no way invalidating the tax, 
so long as the objects specified are those for which the commis- 
sioners are authorized to draw upon the general fund. 
2. School District Taxes: CERTIFICATE OF COUNTY SUPERIN- 
TENDENT. A certificate from the county superintendent of 
schools to the county clerk, of an amount found by him to be 
due as between school districts, upon a division thereof, is suf- 
ficient to authorize the levy of a tax upon the property of the 
district or districts from which amount is found to be due. 


AppEAL from Lancaster county. Tried below, before 
Pounp, J. 


T. M. Marquett, for appellant, cited Cooley on Taxa- 
tion, 249, 258, 254. B. éM.v. Lancaster County, 4 Neb., 
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298. Ricev. Walker, 44 Iowa, 458, State v. Commission- 
ers, 21 Kan., 434. 


Mason & Whedon, for appellees. 
Lae, Cu. J. 


This is an appeal from the judgment of the district 
court for Lancaster county. The action was brought to 
enjoin the collection of certain taxes levied upon the 
plaintiff's real estate for the year 1877, which are claimed 
to have been illegally imposed. 

Confining our inquiry to the points now made by the 
appellants counsel in his brief, there is but one species of 
the taxes complained of in the petition to be examined, 
viz: a tax for a ‘“poor house fund,” so called, of two and 
a half mills on the dollar of the valuation. The specific 
road tax of four dollars per quarter section having been 
enjoined as prayed, and no appeal from the order having 
been taken by the defendants, no question concerning it 
is left. We will, therefore, pass directly to the poor 
house fund tax. 

In the court below the case was sent to a referee for 
trial. Testimony was taken and the referee’s conclu- 
sions of fact and of law reported to the court, on which 
report the judgment complained of was rendered. The 
testimony before the referee was not preserved by bill of | 
exceptions and is not before us, therefore his findings of 
fact must pass unquestioned. 

As to this poor house fund tax, the referee’s finding of 
fact is in these words, viz: ‘‘The levy of poor house fund 
tax in controversy, was made for purposes of expenditure 
in completion of payment of purchase price of the poor 
farm, and for improvements thereon, and also for the 
maintenance and support of paupers, as well those re- 
ceiving outside relief as those received into said poor 
house. ‘The defendant levying but 74 mills tax for the 
general fund, or ‘for purposes of general county revenue, 
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including the support of the poor,’ levied the additional 
or remaining 2} mills by the name on their record of ‘a 
poor house fund,’ for the purpose of applying the same 
to the purposes above stated.” And he found further, 
that what money had been realized from such levy had 
been so used. 

The legal conclusion which he drew from this is, “that 
the poor house levy is good and valid. The law permit- 
ting a levy of 10 mills for general revenue, the county 
commissioners have in levying the 10 mills the sole juris- 
diction and discretion, within that sum, to determine the 
rate to be levied, andthe general purposes for which it 
shall be appropriated and expended.” And this conclu- 
sion is clearly right. In making the levy there was no 
necessity for designating the particular uses to which the 
fund when raised was to be applied, the only limitation 
being as to the amount, and is in these words: ‘For or- 
dinary county revenue, including the support of the poor, 
not more than ten mills on the dollar” valuation. Act of 
February 19th, 1877, sec. 2, Laws 1877, page 45. 

The term ‘‘ poor house fund,” is not particularly defin- 
ite as to the purpose for which the levy was made. We 
see no reason for holding that it implies an expenditure 
in the erection of a poor house, rather than in caring for 
paupers at a poor house already constructed, The ex- 
penditure of money by the county commissioners from the 
general fund to an unlimited extent was permissible, so 
long as there were means at their disposal belonging to 
that fund. And it seems from the finding of the referee, 
that what the commissioners designated as ‘‘poor house 
fund,” was intended and used by them for the very pur- 
poses for which, what is in the law known as the ‘‘gen- 
eral fund,” might have been properly used, viz: ‘“‘pauper 
relief in the various modes of in-door or out-door relief. 
And he well says in conclusion upon this point, that 
“The calling, or naming this levy a poor house fund 
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does not in fact, * * * * change its character, or 
vitiate the tax.” , 
The ‘‘general fund” of a county, as its name implies, 
is one devoted to a variety of uses, and its expenditure 
is left mainly to the discretion of the board of county 
commissioners. The amount which may be raised for 
this fund, the legislature has wisely restricted, the limit- 
ation being, as we have seen, ten mills on the dollar of 
taxable property. Now in the performance of the duty of 
determining the amount that should be raised within this 
limit, the commissioners must necessarily make an esti- 
mate of the probable needs of the county for the current 
year in the way of legitimate expenditures. Havingdone 
this, and the total rate being ascertained, suppose that, 
in making the levy, instead of grouping the several items 
together under the comprehensive head of “general fund” 
as is usually done, and as the statute above quoted evi- 
dently contemplates, they are set forth in detail, giving 
the amount estimated for each, would the tax, therefore, 
be illegal? We think not, solong at least as no item is 
included not proper to be satisfied from the general fund 
of the county. It would be at most but an informality, in 
no way invalidating the levy. The ruling of the referee 
was correct, and was properly sustained by the court. 
Certain school district taxes were complained of in the 
petition, and their collection sought to be restrained, but 
as they are not alluded to in the brief of counsel for the 
plaintiff, we suppose that he does not question the correct- 
ness of the decision of the court sustaining them. At all 
events under the finding of the referee that they were 
based upon a “‘certificate by the county superintendent 
of public instruction of Lancaster county, duly made and 
filed with the county clerk, and ordered by him to be 
levied on property of the several districts, to pay the 
amount by him found due from one district to another on 
division by him of school district property, upon change 
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of school district boundaries,” they were clearly author- 
ized by sec. 8 of the general school law, Gen. Statutes, 
962, and their enforcement is proper. We perceive no 
error in the matters complained of, and the judgment 
must be affirmed. 

JUDGMENT AFFIRMED. 


JosepH Fox, PLAINTIFF IN ERROR, v. O. A. ABBoTT snp T. 
J, Hurrorp, ADMINISTRATORS OF THE ESTATE oF Hi, W. 
ARNOLD, DEFENDANTS IN ERROR. 


Joint Debtors: REVIVOR OF JUDGMENT. Judgment was ren- 
dered ina county court against A., B., C. and D., a transcript of 
which was fled in the district court. The plaintiff having 
died, on proceedings to revive in favor of his administrators the 
action was dismissed as to D., and a new judgment rendered 
against A., B. and C. Held, that the judgment being a joint 
liability, the revivor must be in that form. 


Error to the district court for Hall county. Tried be- 
low before Post, J. The opinion states the case. 


George W. Ambrose, for plaintiff in error. 
Abbott & Caldwell, for defendants in error. 
Maxwet., J. 


In September, 1875, a judgment was rendered in the 
probate court of Hall county against Seth P. Mobley, A. 
T. Potter, Joseph Fox and James Baldwin, for the sum 
of $279.56 and costs, in favor of E. W. Arnold, the court 
finding that Fox was merely surety. Payments were 
made by Mobley upon the judgment, of various sums, 
amounting to more than $100.00. A transcript of the 
judgment was filed in the district court of Hall county 
on the 8rd day of May, 1878, and at the October term, 
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1880, of said court, the death of Arnold was suggested, 
and a conditional order of revivor was entered, requiring 
the defendants therein to show cause by the next term of 
court why the action should not be revived in the names 
of the administrators, the defendants herein. This order 
was served upon Mobley, Baldwin and Fox, no service 
being had upon Potter. The court thereupon dismissed 
the proceedings as to him without prejudice, and ren- 
dered judgment against Mobley, Baldwin and Fox for 
the sum of $245.19 and costs. Fox brings the cause into 
this court by petition in error. 

Section 472 of the code provides that: “If either or 
both of the parties die after judgment, and before satis- 
faction thereof, their representatives, real or personal, or 
both, as the case may require, may be made parties to 
the same, in the same manner as is prescribed for reviv- 
ing actions before judgment, and such judgment may be 
rendered and execution awarded as might or ought to be 
given or awarded against the representatives, real or per- 
sonal, or both, of such deceased party.” 

Section 458 providesthat: “ Where one of the parties 
to an action dies, or his power as a personal representative 
cease, before the judgment, if the right of action survive 
in favor of or against his representatives or successor, 
the action may be revived, and proceed in their names.” 

Section 459 provides that: “The revivor shall be by 
a conditional order of the court, if made in term, or by a 
judge thereof, if made in vacation, that the action be re- 
vived in the names of the representatives or successor of 
the party who died, or whose powers ceased, and proceed 
in favor of or against them.” 

Section 460 provides that: “The order may be made 
on the motion of the adverse party, or of the represen- 
tatives or successor of the party who died, or whose 
powers ceased, suggesting his death or the cessation of 
his powers, which, with the names and capacities 
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of his representatives or successor, shall be stated in the 
order.” : 

Section 461 provides that: “If the order is made by 
consent of the parties, the action shall forthwith stand 
revived; and if not made by consent, the order shall be 
served in the same manner, and returned within the 
same time, asa summons, upon the party adverse to the 
one making the motion, and if sufficient cause be not 
shown against the revivor, the action shall stand re- 
vived.” 

Section 45 of the code provides that; “ An action does 
not abate by the death, marriage, or other disability of a 
party, or by the transfer of any interest therein, during 
its pendency, if the cause of action survive or continue. 
In the case of the marriage of a female party, the fact 
being suggested on the record, the husband may be made 
a party with his wife, and, in the case of the death or dis- 
ability of a party, the court may allow the action to con- 
tinue by or against his representatives or successor in in- 
terest. In case of any other transfer of interest, the 
action may be continued in the name of the original par- 
ty, or the court may allow the person to whom the trans- 
fer is made to be substituted in the action,” 

The supreme court of Ohio in construing section 77 of 
the code, (section 84 of Nebraska,) say: “In an action 
upon a joint contract, all who are jointly liable must be 
joined. In this respect the rule of the common law has 
not been changed by our code. These propositions are 
not disputed by defendants in error, but they contend 
that, under section 77 of the code, the judgments below 
were authorized. It is provided by that section that 
“ where the action is against two or more defendants, and 
one or more shall have been served, but not all of them, 
the plaintiff may proceed as follows: 1. If the action 
be against defendants jointly indebted on contract, he 
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may proceed against the defendants served, unless the 
court otherwise direct,” etc. 

We do not understand that this section was intended 
to modify the common law practice. The mistake of de- 
fendant’s counsel, as well as of the court below, consists 
in placing too much stress on the word “ served,” and not 
enough on the word “ action,” as contained in this sec- 
tion. The action below was against only two of the four 
joint contracting parties. The filing of a petition alone 
does not amount to “an action.” The 55th section of 
the code provides: “A civil action must be commenced 
by filing in the office of the clerk of the proper court a 
petition, and causing a summons to issue thereon.” It 
is true, the amended petition charged W, H. Bazell and 
A. J. Manford, as being jointly indebted with J. B. Bazell 
and W. A. Simonton, but no summons was issued against 
the former. While, therefore, it is true that the latter 
were “served,” it is not true that “ an action” was com- 
menced against the former. Hence, section 77 did not 
authorize the judgment against those of the joint con- 
tractors who were served with summons. To authorize 
the judgment as rendered, summons should not only 
have been issued against the other joint contractors, but 
should also have been returned not found. Bacell v, 
Belcher, 31 Ohio State, 572.- 

This seems to be as applicable to a proceeding to revive 
a judgment as in an original action. The judgment is 
joint. The parties are equally bound to the creditor for its 
payment. If an action must proceed, in form at least, 
against all jointly bound on a joint obligation, must it 
not do so when the object of the proceeding is not to ren- 
der a new judgment, but to substitute parties to one 
already in existence? Proceedings to revive actions and 
judgments are borrowed from the practice in chancery. A 
suit in equity was abated by the death, marriage, or 
other disability of a party. 1 Barb. Ch. Pr.,674; 1 Van 


& 
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Santvoord Eq. Pr., 302. Such abatement merely sus- 
pended the progress of the suit until new parties were 
brought before the court. Abatement was either as to the 
suit, or as to the party. If there was no longer any per- 
son before the court by or against whom the action could 
proceed, it must be revived before any further proceed- 
ings could be had. But, if on the death of a party, a 
cause of action survived to or against some other of 
the parties, so that a perfect decree could be made 
between the surviving parties, the action did not 
abate as to the survivors. Id. These distinctions seem to 
be preserved under the code. Under the former practice 
the course of procedure was by bill of revivor or supple- 
mental bill. “ Whenever a suit abated by death, and the 
interest of the person whose death caused the abatement 
was transmitted to that representative which the law 
gives or ascertains, as an heir-at-law, executor or admin- 
trator, so that the title could not be disputed, at least in 
the court of chancery, but the person in whom the title 
vested was alone to be ascertained, the suit might be 
continued by bill of revivor merely; so also, if a suit 
abated by the marriage of a female plaintiff, and no act 
was done to affect the rights of the party but the mar- 
riage, no title could be disputed; the person of the hus- 
band was the sole fact to be ascertained, and therefore the 
suit might be continued in this case likewise, by bill of 
revivor merely.- If, however, upon the abatement hap- 
pening, the interest of the party did not vest in any re- 
presentative which the law gives or ascertains, as in the 
case of bankruptcy or insolvency, or of a devisee of real 
estate, the suit could not be continued by bill of revivor, 
but must, where the abatement was caused by the bank- 
ruptcy or insolvency’ of a defendant be continued 
by supplemental bill. So, where the suit abated by the 
bankruptcy or insolvency of a sole plaintiff, his assignees 
could not continue the suit by bill of revivor, but must 
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do so by original bill, in the nature of a supplemental bill. 
So also, in a suit relating to land, where a plaintiff 
died, having devised the land which was the subject of 
the litigation, the suit could not be continued on the part 
of the devisee by a simple bill of revivor.” 2 Daniels 
Chancery Pl. and Pr., (4 Am. Ed,,) 1507-8. 

Title 18 of the code provides a summary remedy for 
reviving actions by a conditional order of the court, if 
made in term time, or by a judge if in vacation. This 
order, in case of a joint action, is not against a part of 
the defendants. That is, if the action is against A., B., 
C. and D., it must be, in form at least, against all, and 
not merely a part. If the discharge of one, jointly 
bound, will discharge all, what would be the effect of 
dismissing the action as to one? The chapter providing 
for a summary revivor of actions is not exclusive. The 
court undoubtedly has power under section 45 of the code 
to allow the action to be prosecuted by or against the re- 
presentatives of a deceased party, in which case supple- 
mental pleadings may be filed and summons served as in 
the commencement of an action. And this is the prac- 
tice in Ohio under a similar statute. Carter v. Jennings, 
24 Ohio State, 182. The judgment being unauthorized 
must be reversed, and the cause remanded for further 
proceedings. 

REVERSED AND REMANDED, 


EB. P. Swearmncen, PLAINTIFF IN ERROR, V. CHARLES 
RoBERTS, DEFENDANT IN ERROR. 


Judicial Sale: REDEMPTION. Where real estate has been sold 
under a decree of foreclosure, to any person nota party plaintiff to 
the action, the owner of the equity of redemption may redeem 
the same at any time before the confirmation of thesale by pay- 
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ing to the purchaser the purchase money, together with twelve 
per cent. interest thereon, from thedate of sale to the date of 
redemption. 


Error to the district court for Polk county. Tried 
below, before Post, J. 


J. R. Webster and H. H. Grimes, for plaintiff in 
error. 


Higgins & Crites, for defendant in error. 
Maxwe.u, J. 


The question to be determined in this case is, whether 
or not the owner of real estate, which has been sold to 
one not the plaintiff in the action under a decree of fore- 
closure, must, in order to redeem the same, pay or tender 
the entire amount of the decree, with interest and costs, 
with 12 per cent. additional interest on the purchase money, 
or only the amount paid by the purchaser, with 12 percent. 
interest thereon. The questicn depends upon the construc- 
tion to be given to section 497a of the code, (Comp, St., 
595,) which is as follows: ‘The owners of any real 
estate against which a decree of foreclosure has been 
rendered in any court of record, or any real estate levied 
upon to satisfy a judgment or decree of any kind, may 
redeem the same from the lien of such decree or levy at 
any time before the sale of the same shall be confirmed 
by a court of competent jurisdiction, by paying into court 
the amount of such decree or judgment, together with all 
interest and costs; and in case the said real estate has 
been sold to any person, not a party plaintiff to the suit, 
the person so redeeming shall pay to such purchaser 12 
per cent. interest on the amount of the purchase price 
from the date of sale to the date of redemption, or deposit 
the same with the clerk of the court where the decree or 
judgment was rendered.” 
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The word “redeem” is defined by Webster “to purchase 
back; to regain possession by payment of a stipulated 
price; to re-purchase.” According to the strict rules of 
the common law, unless the mortgagor or his heirs, by 
payment of the mortgage money and interest, at the time 
and place appointed, strictly complied with the conditions 
upon the fulfilment of which it was stipulated that he 
should re-enter on his estate, it became the property of 
the mortgagee, even though it greatly exceeded in value 
the amount of the loan. Littleton says: “If a feoffment 
be made upon such condition, that, if the feoffor pay to 
the feoffee at a certain day * * * £40 of money, then 
the feoffor may re-enter. If he doth not pay, then the 
land, which is but in pledge upon condition for the pay- 
ment of the money, is taken away from him forever and. 
so dead to him, upon condition.”’ Section 310. 

Courts of equity, however, from an early period, have 
held that until foreclosure the mortgagor, if he applied 
within reasonable time, and offered to pay the amount 
due, and costs, might redeem the forfeited estate. This 
right to redeem, as it could be enforced only in a court 
of equity, was called the equity of redemption. In How- 
ard v. Harris, 1 Vern., 190, decided in 1683, it was held 
that no agreement in a mortgage-could make it irredeem- 
able; and the right of redemption attaches to every mort- 
gage. Under the English chancery practice, proceedings 
to foreclose a mortgage were not for a decree directing a 
sale of the mortgaged premises to satisfy the amount 
found due, but directing the defendant to pay the amount 
due on the mortgage by a day to be named, on the failure 
of which his right to redeem would be barred. But un- 
til the time fixed in the decree had elapsed, the owner of 
the equity of redemption could pay the amount due on 
the mortgage and redeem. Our statute provides for a 
sale of the mortgaged premises, the proceeds of the sale 
to be applied to the satisfaction of the decree. The right 
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of redemption continues up to the time of the confirma- 
tion of the sale. 

Our statute seems to provide for two classes of puzcha- 
sers: First, if the premises are purchased by the plain- 
tiff in the action, the owner of the equity of redemption 
may redeem by paying into court the amount of the 
decree, together with all interest and costs; second, when 
any person not the plaintiff is the purchaser, the party 
redeeming must pay the purchaser the amount of the 
purchase money, together with 12 per cent. interest there- 
on from the date of the sale to the time of redemption, 
or pay the same into court. This transaction is entirely 
between the owner of the equity of redemption and the 
purchaser. If the owner redeems, the purchaser receives 
12 per cent. interest for the use of his money, the owner 
of the equity retains the real estate, and the creditor 
receives the amount of money for which the premises 
were sold. 

It is very strenuously insisted that in any case a party 
redeeming must pay the amount of the decree, interest, 
and costs; and if the premises are sold to any person not 
the plaintiff in the action he must, in addition, pay the 
purchaser 12 per cent. interest on the purchase money. 
There is no doubt the language used in the section above 
quoted, if taken by itself, will admit of that construction. 
But is that the necessary or proper construction? We 
think not. In construing remedial statutes there are 
three points to be considered: the old law, the mischief, 
and the remedy. And it is the duty of courts so to con- 
strue the act as to suppress the mischief and advance the 
remedy, 1 Bl. Comm.,87. 

At the time the act under consideration was passed, the 
owner of the equity of redemption had no right to redeem 
after the sale. The design of the law, therefore, evident- 
ly was to extend the right of redemption to the time of 
confirmation. Prior to its passage the owner of the 
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equity of redemption, at any time before the sale, could 
redeem by paying the amount of the decree, interest, and 
costs. The statute continues that right in force upon the 
same conditions, if the plaintiff is the purchaser, up to 
the date of confirmation. There would seem to be 
reason in this. The plaintiff has a claim for a definite - 
sum, which is a lien upon the real estate, but is usually 
less than its value. The estate, thereforé, in , most 
instances may be presumed to be of as much or 
greater value than the amount of the debt; therefore, if 
the owner of the equity of redemption wishes to redeem 
he must do so from the decree. But how can this princi- 
ple apply to the case of a purchaser other than the plain- 
tiff in the action? All that the plaintiff can obtain in 
such case is the amount of the purchase money; and 
upon its payment, if the sale is confirmed, his lien ig 
absolutely divested, and he has no further claim against 
the estate. 

The creditor does not seem to have any interest in the 
matter, as it can make no difference to him whether the 
puschase money is derived from the purchaser or the 
debtor. The object of the statute is to grant relief to the 
debtor, and the legislature certainly did not intend to place 
hindrances in the way of redemption by imposing upon the 
debtor the payment of 12 per cent. to the purchaser in addi- 
tion to the interest on the decree. ‘Tt is an established 
rule, in the interpretation of a statute, that the intention 
of the law-givers is to be deduced from the whole statute 
taken and compared together, “ The real intention, when 
accurately ascertained, will always prevail over the literal 
sense of terms. When the expression of a statute is 
special or particular, but the reason is general, the expres- 
sion should be deemed general, * * * and the reason 
and intention of the law-givers will govern the strict let- 
ter of the law, when the latter would lead to palpable in- 


justice, contradiction, and absurdity.” 1 Kent Com. 462. 
29 
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The above is peculiarly applicable to this case; the 
evident intention of the statute being to allow the party 
redeeming from one not the plaintiff in the action, to do 
so by paying the purchase money and 12 per cent. inter- 
est. The question whether the rate of interest to which 
- the purchaser is entitled is affected by the usury laws of 
1879, is not involved in this case, and will not be consid- 
ered. , 

The judgment is therefore reversed, and the cause re- 
manded for further proceedings, 

REVERSED AND REMANDED. 


Lage, Cu. J., dissenting. 


By the stipulation of counsel but a single ques- 
tion is presented for our consideration, viz., whether 
the plaintiff in error could redeem his land from the 
sale made pursuant to the decree of the district court 
by paying the purchase price, together with interest 
thereon at the rate of 12 per cent. per annum and 
costs? On the part of the defendant in error it is 
claimed that he could only redeem by paying the whole 
amount of the decree, without reference to the price for 
which the land was sold, and in addition to this 12 per 
cent. interest fo the purchaser on the amount of his bid. 

At first I was strongly inclined to adopt the view of the 
plaintiff in error, but further reflection leads me to the 
conclusion that it is not the proper one to take. The right 
of redemption is claimed under the tollowing provision of 
the statute: “ That the owners of any real estate against 
which any decree of foreclosure has been rendered in any 

‘court of record, or any real estate levied upon to satisfy 
any judgment or decree of any kind, may redeem the 
same from the lien of such decree or levy, at any time 
before the sale of the same shall be confirmed by a court 
of competent jurisdiction, by paying into court the 
amount of such decree or judgment, together with all in- 
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terest and costs; and in case the said real estate has 
been sold to any person not a party plaintiff to the suit, 
the person so redeeming the same shall pay to the said. 
purchaser 12 per cent. interest on the amount of the pur- 
chase price from the time of the sale to the date of re- 
demption, or deposit the same with the clerk of the court 
where the decree or judgment was rendered.” Laws 1875, 
p. 57; Comp St. 595, § 497. 

On a careful examination of this provision I think it 
will be conceded that it is somewhat peculiar, differing 
essentially from those ordinarily made for the redemp- 
tion of lands from sales merely under decrees or execu- 
tions. The privilege which it gives to the debtor is not 
to redeem his land from the sale alone, but from the 
“decree or levy.” This, of course, can only be done in 
the mode directed, which is “by paying into court the 
amount of such decree or judgment, together with all 
interest and costs;” and, if sale has been made to a 
person other than the plaintiff or judgment creditor, 
there must also be paid to the purchaser “ 12 per cent. 
interest on the amount of the purchase price from the 
date of the sale to the date of the redemption,” or depos- 
ited for him “ with the clerk of the court” in which the 
decree or judgment was rendered. The first clause of 
this provision is plain enough. No doubt seems to be 
entertained as to its meaning. It confers no right what- 
ever, except upon the precedent condition of payment of 
the whole amount for which the debtor is liable under the 
judgment or decree, including interest and costs. This 
much is given to the judgment creditor in all cases of 
redemption under this law. 

The precise meaning of the last clause may be some- 
what obscure, but I think a little reflection will make it 
apparent that itis merely an additional requirement to the 
right to redeem in those cases wherein a stranger to the 
record becomes the successful bidder. It is evidently 
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based upon the hypothesis that sheriffs do their duty in 
making such sales, in this, that they exact prompt pay- 
ment of the amount of the accepted bid. If this be 
done, and the purchase is avoided by redemption, it is but 
just, and so the legislature probably thought, to remun- 
erate the bidder for his trouble, and the loss of the use of 
his money while idle in the sheriff’s hands, by giving him 
interest as here provided. On the setting aside of the 
sale the amount of his bid would, of course, be returned 
to him by the officer holding it. 

The construction sought by the plaintiff in error, that 
he was entitled to redeem from the sale merely by paying 
“the purchase price and interest from the date of sale to 
the date of redemption,” is not justified by any words 
found in the provision. It nowhere says that he shall 
pay the “purchase price” to the purchaser, or deposit the 
same with the clerk of the court for his use. “The pur- 
chase price,” before confirmation, is in the hands of the 
officer making the sale, or should be, and its final disposi- 
tion depends wholly upon whether the sale shall be con- 
firmed or set aside. It cannot be paid to the Judgment 
or execution creditor except upon the event of confirma- 
tion. But if the sale be vacated, it is as if it had never 
been, and the money paid to the sheriff by the purchaser 
is to be returned to him. Iam certainly aware of no rule 
by which, in the event of such sale being set aside, that 
purchase money thus held could be paid over to the cred- 
itor. And the rule must be the same whether the sale be 
vacated by order of the court reviewing it, or as the result 
of redemption under the law. If the sale fail from either 
cause, surely nothing can come of it to benefit the cred- 
itor. 
Giving to the language of the section its ordinary mean- 
ing, which is a rule to be observed in the construction of 
statutes, is it not clear that the privilege which it gives is 
fully expressed by the first clause? That privilege, as 
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before shown, is to redeem the land from ‘‘the decree or 
levy,” which can be done only ‘‘ by paying into court the 
amount”? due upon the ‘“‘decree or judgment, together 
with all interest and costs.” The second clause confers 
no right whatever upon the debtor, but simply imposes 
upon him an additional duty; it requires that ‘‘the per- 
son so redeeming” shall pay, ete. The term ‘‘so redeem- 
ing” is one of reference, and relates back unquestionably 
to that part of the preceding clause which points out the 
mode by which a redemption may be effected, viz., ‘‘by 
paying into court the amount of such decree or judg- 
ment,’ etc. 

After bestowing much reflection upon the statute I see 
no reason to doubt the entire soundness of the construc- 
tion given by the district judge, and am of opinion 
that it should be affirmed. 


Cnaries L. FLInt, PLAINTIFF IN ERROR, V. WILLIAM GuR- 
RELL, DEFENDANT IN ERROR. ° 


Service by Publication in Supreme Court. When a petition in 
error is filed in the supreme court, and it is necessary to obtain 
service upon the defendant in error by publication, such pub- 
lication must be made four successive weeks in a newspaper 
published in Lancaster county. 


Morton for an order designating the county in which 
service may be made by publication. 


Leese & Lewis, for the motion. 
By tue Court. 


This is an action to quiet title. The plaintiff alleges 
in his petition that he is the owner of the legal title, and 


° 


342 SUPREME COURT OF NEBRASKA, 


Flint v. Gurrell. 


is in possession of certain lands in Seward county, and 
that the defendant claims an interest in said lands adverse 
to him. Service was had upon the defendant in the dis- 
trict court by publication. The defendant made no 
appearance in the action. The district court dismissed 
the action and the plaintiff has filed a petition in error 
in this court, and an affidavit that the defendant is a 
non-resident of the state, and has no attorney of record, 
and service of summons cannot be made on the defend- 
ant in this state. The plaintiff therefore asks the court 
to designate the county in which service may be made by 
publication. 

Section 51 of the code provides that: ‘‘ Actions for 
the following causes must be brought in the county in 
which the subject of the action is situated, except as pro- 
vided in section fifty-two. First. For the recovery of real 
property, or of an estate or interest therein. Second. 
For the partition of real property. Third. For the sale 
of real property under a mortgage, lien, or other incum- 
brance or charge.” 

Section 77 provides that: ‘‘ Service may be made by 
publication in either of the following cases: First. In 
actions brought under the fifty-first section of the code, 
when any or all of the defendants reside out of the 
state,” etc. 

Section 79 provides that: ‘‘The publication must be 
made four consecutive weeks in some newspaper printed 
in the county where the petition is filed,” etc. 

Section 584 provides that: ‘‘The proceedings to obtain 
such reversal, vacation, or modification, shall be by peti- 
tion, to be entitled a ‘‘ petition in error,” filed in a court 
having power to make such reversal, vacation, or modifi- 
cation, setting forth the errors complained of, and there- 
upon a summons shall issue and be served, or publication 
made, as in the commencement of an action,” etc. 

Publication is to be made in the county in which the 
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petition is filed. The petition in error in this case being 
filed in Lancaster county, the service by publication will 
be made in that county. It is therefore ordered that 
service by publication be made for four successive weeks 
in the State Journal of Lincoln. 

OrpeR ACCORDINGLY. 


Axtcz LoosEMorE, PLAINTIFF IN ERROR, V. WILLIAM SMITH 
AND OTHERS, DEFENDANTS IN ERROR. 


1, Probating Will: JURISDICTION OF COUNTY coURT. The 
county court has original jurisdiction in the probate of a will, 
and its order admitting a will to probate is conclusive, unless 
by a direct proceeding, by appeal, or otherwise, it is reversed. 

: JURISDICTION OF DISTRICT CoURT. The district court 

has no original jurisdiction to set aside a will or the probate of 

the same. 


2. 


Error to the district court for Otoe county. Heard 
below before Pounn, J. 


Watson & Wodehouse, for plaintiff in error. 


Edwin F. Warren and F. E. Brown, for defendants in 
error. 


Maxweun, J. 


This is a petition in equity to set aside the will of one 
Thomas Smith, deceased, which will was admitted to pro- 
bate in the county court of Otoe county, on the 81st day of 
December, 1879. The question to be determined is, is the 
probate of a will conclusive in the absence of a statute 
authorizing the filing of a petition in equity to set it 
aside? In other words, in the absence of a statute con- 
ferring authority, has the district court original jurisdic- 
tn in such case? 
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Section 148 of chapter 23, Comp. Statutes, entitled 
Decedents, provides that: ‘‘ No will shall be effectual to 
pass either real or personal estate, unless it shall have 
been duly proved and allowed in the probate court as pro- 
vided in this chapter, or on appeal in the district court, 
and the probate of the will, of real or personal estate, as 
above mentioned, shall be conclusive as to its due execu- 
tion.” 

In the case of Tarver v. Tarver, 9 Peters, 174, it was 
held that an original bill would not be sustained on an al- 
legation that the probate of the will was void ; that if any 
error was committed in admitting the will to probate it 
should have been corrected on appeal. To the same 
effect is the Broderick will case. 21 Wall., 504. 

In Bumstead v, Reed, 81 Barb., 661, it was held that 
where, upon an application to a surrogate for probate of 
a will and for letters testamentary thereon, the residence 
of the testator at the time of his death, in the county of 
such surrogate, is plainly averred in the petition, and is 
not in any way controverted, but is substantially ad- 
mitted by all the parties interested in said bill, and is 
practically established by sufficient evidence, as a fact, 
by that tribunal, that court has jurisdiction of the case; 
its determination is conclusive as to the validity and 
probate of the will, and cannot be examined 01 ~ssailed 
in any collateral proceeding, or in any other tri + nal of 
original jurisdiction. 

In Matter of will of Warfield, 22 Cal., 51, it was held 
that where the probate court acquires jurisdiction to 
probate a will by the presentation to it of a proper peti- 
tion for that purpose, and the publication of notice of the 
time of proving the will, and afterwards in such proceed- 
ing admits the will to probate, its determination is final, 
except upon a direct progeeding by appeal, or otherwise, 
to reverse it, and cannot be questioned collaterally. To 
the same effect is Rogers v. King, Id., 71, State v. 
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McGlynn, 20 Id., 233. Castro v. Richardson, 18 id., 478. 
Telford v. Barney, 1G. Greene, 575. Singleton. Singleton, 
8B. Mon., 340. Hughey v. Sidwell, 18 Id,, 259. Tabhott 
v. Berry, 10 Id., 473. Jourden v. Meier, 81 Mo., 40. 
Poplin v. Hawke, 8N. H., 124. Hill v. Burger, 10 How. 
Pr., 264. 

The statutes of a number of the states provide for 
commencing an original action within a limited period, 
for the purpose of establishing the invalidity of a will, 
but we have no such statute, and under our Jaw an order 
admitting a will to probate is conclusive, unless an 
appeal is taken to the district court as provided in sees. 
42 and 48 of the probate law. (Comp. Stat., 210]. This 
being an original action, and the district court having 
no jurisdiction in such case, its judgment dismissing the 
case must be affirmed. 


JUDGMENT AFFIRMED. 


J.O. WEscorr, PLAINTIFF IN ERROR, Y. Davip ARCHER, DE- 
FENDANT IN ERROR. 


1, Attachment: ISSUING sumMONS. Where the real estate of a 
debtor is levied upon under an attachment, and an affidavit is 
filed stating that he is a non-resident, and service of summons 
cannot be made upon him in the state, no summons need be 
issued. 


: SERVICE BY PUBLICATION. Where an attachment is 
levied upon the real estate ofa non-resident, and service of sum- 
mons is not made upon him, the court possesses no power to 
render judgment against him and order a sale of his property 
to satisfy the same, unless publication has been made as re- 
quired by law, and the notice should contain a description of 
the property attached. : 

3. Proof of Publication. The publisher of a newspaper, or any 
one acquainted with the facts, may make proof of publication. 


2. 
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Error to the district court for Lancaster county. Tried 
below before Pounn, J. 


Harwood & Ames, for plaintiff, 
W.J. Lamb (H. H. Wilson with him) for defendant. 
Maxweu, J. 


This is an action of ejectment. Judgment was ren- 
dered in favor of the defendant in the court below. The 
plaintiff brings the cause into this court by petition in 
error. It appears from the record that one Emma L. 
Wright is the common source of title of the plaintiff and 
defendant, and that on the 15th day of March, 1879, she 
conveyed the premises in controversy to the plaintiff ; that 
on the 16th day of August of that year, Sampson, Wil- 
kinson & Co. commenced an action against the plaintiff, 
in the district court of Lancaster county, to recover the 
sum of $140.40, and caused the lands in dispute to be 
attached; that afterwards judgment was rendered in 
said action, and the lands in controversy sold to one 
Hume; that said sale was confirmed, and a deed made 
by the sheriff to said Hume, who afterwards, by his 
attorney in fact, conveyed to the defendant. 

It is conceded that the plaintiff was a non-resident of 
the state, and that service of summons could not be 
made upon him; that a sufficient affidavit for an attach- 
ment was duly filed; and that all the proceedings in that 
action are regular except that no summons was issued 
for the plaintiff in error (defendant below); and it 1s 
claimed that the notice of publication, and the proof of 
the same, are insufficient. Whien a defendant is a non- 
resident of the state, and service of summons cannot be 
had upon him therein, no summons need be issued, as 
the law does not require a vain thing. 

It is very strenuously insisted by the defendant in 
error, that even if we find the notice so defective as to be 
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invalid, that no. notice was necessary to authorize the 
court to render a valid judgment in an action by attach- 
ment, where the object is to subject the property attached 
to the payment of the judgment. 

In the case of Paine v. Moreland, 15 Ohio, 435, the 
action was ejectment. The defendant claimed title 
under a sheryiff’s deed, made in pursuance of a sale 
under the attachment, no notice having been given. The 
court held that the proceedings were not void, but void- 
able. In the opinion it is assumed that because the 
statute gives the court the right to sell perishable property, 
it therefore has the right to dispose of property without 
notice, whether it is perishable or not. The court over- 
looks the fact that the only reason a court is authorized 
to sell perishable property is because the property being 
taken out of the custody of the debtor and placed in the 
custody of the law, therefore the court, for the purpose of 
caring for the property, is a bailee, and it is its duty to 
see that the property is not lost or destroyed. The right 
to sell the property in such case grows out of the care 
that the law exercises for the protection of the p:cperty 
or its proceeds for the benefit of the party entitled to the 
same, and not from any authority to condemn the title, 
and divest the title from the owner thereof without giving 
him opportunity to be heard. The language of the 
statute is: ‘‘The court shall make proper orders for the 
preservation of the property during the pendency of the 
suit. It may direct a sale when, because of its perish- 
able nature, or the costs of keeping it, a sale will be for the 
benefit of the parties.” Comp. St., 558. The object is to pre- 
vent loss as far as possible, and not to determine who is 
entitled to the proceeds of the sale. But the authority to 
sell perishable property would confer no right to sell 
property as such that clearly was not perishable, such as 
real estate, and a judgment of that kind would be 
~sid. 
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But a logical deduction from the opinion of the court in 
the case cited is, that if the court decided that real estate— 
wild land—was perishable property, and therefore ordered 
a sale of the same before judgment, the sale would be a 
mere irregularity, and, if not reviewed on error, would be 
valid. It is said the court acquires jurisdiction by its 
own process; that the writ draws the person or thing 
within the power of the court; and that this confers jur- 
isdiction. That is true in all cases where the process of 
the court has been legally served upon the defendant, but 
it is not correct if it is sought to condemn the property of 
a party without a hearing. To hold that a court, by the 
simple levying of its process upon the property of a 
debtor, may then proceed without notice to render judg- 
ment against such debtor, and sell his property to satisfy 
the same, is to hold that the constitutional guaranty, 
that no person shall be deprived of his property without 
due process of law,is of no effect. Can it be said that a 
party whose property has thus been condemned has had 
his day in court? The fallacy of the reasoning in such 
case is in saying that because the property was under 
the control of the court, it therefore had authority to ren- 
der judgment against the defendant and sell his prop- 
erty to satisfy the same. 

Suppose the defendant was a resident of the state, and 
an attachment was secretly issued out of the district court 
and levied upon his property, but no service had upon him, 
could the court proceed to find that he was a non-resi- 
dent of the state, and thereupon proceed to render judg- 
ment against him and order his property, taken under the 
attachment, to besold? If the doctrine laid downin the case 
of Painev. Moreland and cases following it, is correct, it 
could do so, because the court had acquired jurisdiction by 
the attachment of the debtor’s property. How can it be said 
that a court has authority to hear a cause, unless the -par- 
ties to be affected are before the court, either by appear- 
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ance, or by actual or constructive service? If there is no 

action against a party, there can be no condemnation of 

his property; and where there is no appearance, no- 
action can proceed to judgment without actual or con- 

structive service upon the defendant. The attachment is 

merely for the purpose of retaining the property in the 

custody of the law until it is determined whether the . 
plaintiff is entitled to recover. 

If a plaintiff can commence an action by attachment 
against a non-resident, cause his property to be levied 
upon and sold without giving him an opportunity to ap- 
pear and defend the action, a wide door will be opened 
for the perpetration of fraud, and the court become the 
instrument for its accomplishment. A plaintiff with a 
valid cause of action has nothing to fear from the publi-’ 
cation of notice, while a court with proof.of proper ser- 
vice on file has the assurance that the law has been com- 
plied with, and that it is not being used as a medium to 
unjustly deprive a party of his property. We hold, 
therefore, that where an attachment is levied upon prop- 
erty, and there is no personal service, there must be a 
service by publication to give thé court jurisdiction, 
and no judgment is valid without such notice. King v. 
Harrington, 14 Mich., 582. Miller v. Babcock, 29 Mich., 
526. Anderson v. Coburn, 27 Wis., 558. 

Such notice should, in some way, describe the property 
attached. If real estate is taken, it should be described 
in such manner as to identify it. The object is public- 
ity, and this can best be obtained by an accurate descrip- 
tion of the property levied upon. The notice in this case 
is wholly defective in this regard, there being no attempt 
to describe the property attached. 

- The notice is also defective in not being intelligible, 
many of the words being but little better than blanks. 

Objection is made to the proof of publication: The 
affidavit was made by the publisher of the Lincoln Globe, 
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and this is sufficient, under our statute, as any person 
knowing the facts may make the proof. And where a 
competent person makes an unequivocal oath of the fact, 
he will be presumed to possess the knowledge necessary 
to make it. 

For the reason that no valid notice of the pendency of 
the action under the attachment, by describing the prop- 
erty attached, was given, the judgment is reversed and 
cause remanded for further proceedings. 

REVERSED AND ReMANDED. 


Laxs, Ca. J., dissenting. 


Upon the main branch of this case, I find myself un- 
able to concur in tho foregoing opinion. The conclusion 
therein arrived at, that the judgment is void, for the sim- 
ple reason that the published notice of the bringing of 
the suit was ‘defective’ in the omission of a ‘“descrip- 
tion of the property levied upon,” is to my mind a novel 
one, and unsupported by any adjudged case under a 
statute similar to our own to which our attention has been 
called. Itis, as I think, unfounded in reason, and does 
violence not only to the plain language of our attachment 
law, but also to the previous ruling of this court, upon 
precisely the same question. 

The infirmity in the position taken by the majority of 
the court is radical. It lies in the unwarranted assump- 
tion that the notice in question was what gave the court 
its jurisdiction over the attached property. To show 
that this assumption is not sanctioned, I will refer to 
some of the provisions of our attachment law bearing 
upon the question. 

And, first, sec. 198 of the civil code, provides that: 
‘The plaintiff in a civil action for the recovery of money 
may, ator after the commencement thereof, have an at- 
tachment against the property of the defendant, and 
upon the grounds herein stated,” etc. One of the grounds 
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stated is: ‘‘ When the defendant, or-one of several de- 
fendants,is * * * * a non-resident of this state.” 

Sec. 199 provides that: ‘An order of attachment shall 
be made by the clerk of the court in which the action is 
brought, in any case mentioned in the preceding section, 
when there is filed in his office an affidavit of the plain- 
tiff, his agent, or attorney, showing: First. The nature 
of the plaintiff’s claim. Second. That it is just. Third. 
The amount which the affiant believes the plaintiff ought 
to recover. Fourth, The existence of some one of the 
grounds enumerated in the preceding section.” 

Sec. 205 is mandatory to the sheriff, who, upon receiv- 
ing the order of attachment, must serve it ‘‘ without de- 
lay” bya seizure of the property when that is pos- 
sible. Where the property attached is real estate, he 
must ‘leave with the occupant thereof, or, if there be no 
occupant, in a conspicuous place thereon, a copy of the 
order.” But, if it be personal property, and accessible, 
‘the shall take the same into his custody, and hold it sub- 
ject to the order of the court.” This done, the property 
so seized is in custodia legis, for sec. 212 in express terms 
provides that: ‘An order of attachment binds the prop- 
erty attached from the time of service;’’ and, sec. 218, 
that: ‘The court shall make proper orders for the pre- 
servation ofthe property during the pendency of the suit,” 
even to the extent of directing its sale, ‘‘ when, because of 
its perishable nature, or the cost of keeping it, a sale will 
be for the benefit of the parties.” 

Now, by the light of these provisions, is it not manifest 
that the jurisdiction of a court over attached property, 
under our statute, depends, not upon a notice to the de- 
fendant of the pendency of the action, by summons, or 
by publication, but upon the fact of a proper affidavit 
having been filed for the issuing of the order under which 
it was seized? Can property be so bound, and subjected 
to such orders, and still the court be, as my brethren 
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hold, without jurisdiction over it? Can the court by an 
interlocutory order direct the sale of attached property, 
for any reason, without the assent of the owner, whereby 
the title may be transferred from him to the purchaser, 
and this without possessing any jurisdiction over it? 
Surely not. If the right to exercise such powers over the 
property of a debtor be not jurisdiction, what is it? Web- 
ster’s definition of the word jurisdiction, when used with 
reference to judicial power is, “the right of administer- 
ing justice through the laws, by the means which the 
laws have provided for that purpose.” It seems to me 
that the authority given to courts over attached property 
from the time of its seizure, independently of whether 
jurisdiction over the person of the defendant has been 
acquired or not, falls clearly within this definition. 

The majority of the court seem to have forgotten that, 
in an attachment case, the jurisdiction may be twofold— 
that over the person, and that over the property seized— 
and that neither one is really dependent upon the other. 
Over the person jurisdiction can be required only by the 
service of a summons, or a voluntary appearance; while 
over the property it is obtained by an actual seizure, un- 
der a writ lawfully issued. 

It is conceded in the opinion of the court, prepared by 
my brother Maxwell, “‘that a sufficient affidavit for an 
attachment was duly filed, and that all the proceedings, 
save the published notice to the defendant, were regular.” 
This concession, as I think, is fatal to the conclusion to 
which the court has come. It shows conclusively that 
there was good ground for issuing the order of attach- 
ment, and that the property was lawfully seized and 
brought within the control of the court. It establishes, 
beyond all cavil, that the property was in the custody of 
the law, and subject to the orders of the court respecting it. 
This being so, while those orders may have been erroneous, 
and therefore voidable, they very clearly were not void. 
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My associates, however, concede that the court, with- 
~ out the knowledge of the defendant, could sell perishable 
property, but contend that it had no authority “to sell 
property, as such, that clearly was not perishable.” But 
’ why not, pray? The statute before quoted provides that 
a eale may be ordered when the property is perishable, 
or when the expense of keeping it may be great, and a 
present sale beneficial. -But who is to determine the 
existence of the facts on which the right to make the or- 
der to sell depends? Why the very court under whose 
control the property is. But suppose the court should 
commit a palpable error in this respect, and order a sale 
of property which was neither perishable, nor the cost of 
keeping it considerable, would the sale therefore be a nul- 
lity? According to the reasoning in the opinion of the 
majority of the ccurt, where the ground is taken that the 
jurisdiction to sell: depends upon the perishable char- 
acter of the property, and not upon a seizure undera law- 
ful writ, it would. I believe, however, that the sale would 
be valid, and that the purchaser would take a good title 
under it. As was said by this court in Crowell v. John- 
son, 2 Neb., 146. ‘‘The court had acquired jurisdiction 
of the property by the levy of the order of attachment there- 
on.- The necessary affidavit for the attachment had been 
filed, and order duly issued and levied, whereby the prop- 
erty of the debtor was taken from him, and placed in the 
custody of the law.” This done, the fact that it was pos- 
sible for the court to commit errors respecting it, or that 
it may have done so, could not have the effect to over- 
throw the jurisdiction thus acquired. 

And the same is true of the subsequent notice published 
to the absent defendant. Being beyond the jurisdiction 
of the court, although his property was within it, he was 
entitled to such notice as the statute provided should be 
given, but only because the statute required it, it being a 
proceeding in rem. There is nothing in the nature of 
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such proceedings that renders the publication of a notice 
essential, and the legislature could, doubtless, dispense 
with it altogether if they should see fit todo so. In the 
case last cited this court expressly held that although the 
published notice failed to conform to the requirements 
of the statute, the proceeding was not for that reason 
void, but only voidable. ‘It may be reversed in a pro- 
ceeding instituted for that purpose, but it cannot be as- 
sailed collaterally.”’ 

Drake, in his work on Attachment, section 487, says 
upon this subject: ‘‘This notice is not necessary to give 
the court jurisdiction of the action. * * * * Whether 
a court has jurisdiction of any particular proceeding is 
determined by establishing its authority to take the first 
step therein. * * * * When, therefore, in an at- 
tachment cause the ground required by statute. has been 
laid for the issue and execution of the process, and the 
process has been issued and executed, the jurisdiction of 
the court has attached. If this ground be not laid, there 
is no right to take the first step, and that and all subse- 
quent ones are void. When, however, jurisdiction has 
been attained, the subsequent proceedings must conform 
to the law in order to make the action of the court effect- 
ual, Want of such conformity will be error, and, there- 
fore, good ground for reversing the judgment of the court ; 
but it will not make the proceedings void.” 

Applying the law thus clearly set forth to the case un- 
der consideration, it is very clear to my mind that the 
judgment of the court below should be affirmed. The 
ground for the ‘‘first step” was well ‘‘laid” by the filing of 
the necessary affidavit ; the process of the court—the order 
of attachment—was duly issued and the property seized. 
This gave the court jurisdiction. I see no reason for dis- 
regarding the former decisions of this court, especially 
when in harmony with those of other states under stat- 
utes similar to ours. See Drake on Attachment, section 
448, and cases cited. 
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State or NEBRASKA, PLAINTIFF IN ERROR, V. JaoK Pace, 
DEFENDANT IN ERROR. 

Bill of exceptions on part of State. A prosecuting attorney 
presenting a bi.l of exceptions to the supreme court under the 
provisions of section 483 of the criminal code, must obtain leave 
of court to file the same. 

Appxication by district attorney for leave to file papers 
in above entitled cause. 


By tHe Court. 


The question to be determined in this case is, whether a 
prosecuting attorney may, as of course, file inthis court a 
bill of exceptions taken under the provisions of section 
483 of the criminal code, or whether he must first obtain 
leave of this court to file the bill. 

Section 515 of the criminal code provides that: “The 
prosecuting attorney may present to the supreme court 
any bill of exceptions taken under the provisions of sec- 
tion 483, and apply for permission to file it with the clerk 
thereof for the decision of such court upon the points 
presented therein ; but prior thereto he shall give reason- 
able notice to the judge who presided at che trial in which 
the bill was taken, of his purpose to make such applica- 
tion, and if the supreme court shall allow such bill to be 
filed, such judge shall appoint some competent attorney 
to. argue the case against the prosecuting attorney, which 
attorney shall receive for his services a fee not exceeding 
$100, to be fixed by such court, to be paid out of the 
treasury of the county in which such bill was taken.” 

Section 516 provides that: ‘‘If the supreme court shall 
be of the opinion that the question presented should be- 
decided upon, they shall allow the bill of exceptions to be 
filed, and render a decision thereon.” - 

The exceptions presented in this case are not in the 
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form of a bill of exceptions, but are part of the records 
in the case, being a plea in abatement of the defendant 
to an indictment against him. But we think the case 
comes within the provisions of section 483, as the object 
of that provision is to determine the law to govern in any 
similar case then pending, or which may thereafter arise. 
The case therefore falls within the provisions of section 
515, and leave of court must be obtained to allow such 
bill to be filed. The sections above quoted are copied 
from the statutes of Ohio, and in that state leave seems 
to be required, This was the rule in civil actions in this 
state until the constitution of 1875 gave the right of review- 
in that class of cases. é 

The questions presented by the record seem to be of 
sufficient importance to be reviewed in this court. Leave 
is therefore given to file the case. 


Tue County or WaSsHINGTON, PLAINTIFF IN ERROR, V. 
L. R. FietcHer, DEFENDANT IN ERROR. 


Constitutional Law: REFUNDING TAXES. The act which took 
effect February 20th, 1879, for the repayment of taxes levied on 
school lands, the legal title of which is in the state, is not in 
conflict with the constitution. 


Error to the district court for Washington county. 
Tried below, before Savacs, J. 


Jesse T. Davis and J. C. Cowin, for plaintiff in er- 
ror. 


_L. W. Osborn, for defendant in error. 
MaxwE.Lu, J. 


In 1879 the defendant presented a claim to the board 
of county commissioners of Washington county for taxes 
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paid by him upon certain school lands in that county 
purchased by him from the state. The lands seem to 
have been purchased from the state in 1869, and the legal 
title is still in the state. The commissioners rejected his 
claim. On appeal to the district court judgment was 
rendered in his favor for the sum of $209.90. The county 
brings the cause into this court by petition in error. 

The county has filed no answer or other pleading set- 
ting up any defense. 

Yhe action is brought under the provisions of the ‘Act 
to provide for the repayment of moneys paid as taxes on 
lands, the title of which rests in the state, by persons 
holding said lands under contract of sale or by lease,” 
which took effect February 20, 1879. The act reads as 
follows: 

“ Whereas, in the different counties of the state of Ne- 
braska, there are many persons holding school lands un- 
der contract of sale or under lease from the state of Ne- 
braska, the title to said lands being now vested in the 
state ; and whereas, said school lands have not been and 
are not now taxable for any purpose whatever, there- 
_ fore— 

“Be it enacted by the legislature of the state of Ne- 
braska : : 

“Section 1. That money heretofore received by the 
county treasurers of the several counties within the state 
of Nebraska,.on account of taxes levied on lands, the title 
to which rests in the state of Nebraska, from persons 
holding said lands under contract of sale or lease, shall 
be repaid without interest to persons who have paid the 
same, their heirs, executors, or assigns. 

“Sec. 2.. That said moneys shall be repaid by the re- 
spective county treasurers, on orders in that behalf made 
by the county commissioners of the respective counties. 

“Sec, 3. That no order shall be made by the county 
commissioners of any county for the repayment of money 
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paid as aforesaid into the treasury except upon the pro- 
duction of a receipt from the treasurer of the county, 
acknowledging the payment of money as taxes aforesaid, 
on lands owned by the state of Nebraska. 

“Sec. 4. The county commissioners of any county 
whose school lands have been wrongfully taxed, and the 
taxes have not yet been paid, shall order the county 
treasurer to cancel the same.” 

It is claimed on behalf of the plaintiff that the law 
above quoted is in conflict with sections 1, 2, 8, and 4, of 
article 10 of the constitution, which read as follows: 

“Section 1. The legislature shall provide such revenue 
as may be needful by levying a tax by valuation so that 
every person and corporation shall pay a tax in propor- 
tion to the value of his, her, or its property and fran- 
chises, the value to be ascertained in such manner as 
the legislature shall direct; and it shall have power to 
tax peddlers, auctioneers, brokers, hawkers, commission 
merchants, showmen, jugglers, inn-keepers, liquor deal- 
ers, toll bridges, ferries, insurance, telegraph, and express 
interests or business, vendors of patents, in such manner 
as it shall direct by general law, uniform as to the class 
upon which it operates.” 

Section 2 provides for the exemption of certain prop- 
erty. Section 3 provides for the redemption of real 
estate sold at tax sale. Section 4 provides that the leg- 
islature shall have ‘‘no power to release or discharge any 
county, city, township, town, or district whatever, or the 
inhabitants thereof, or any corporation or property there- 
in, from their or its proportionate share of taxes to be 
levied for state purposes or due any municipal corpora- 
tion, nor shall commutation for. such taxes be authorized 
in any form whatever.” 

The chief justice and the writer, as members of the leg- 
: islature of 1865-6, assisted in forming and submitting to 
the people the constitution which was adopted in 1866, 
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Section 2, of article 7, of that constitution provided that: 
‘‘The university lands, school lands, and all other lands 
which have been acquired by the territory of Nebraska 
* * * * for educational or school purposes, shall 
not be aliened or sold for a less sum than five dollars 
per acre.” The object of this provision was to protect 
the school fund and prevent the sale of school lands at 
less than their value. The act of 1867 in relation to 
school lands, provides for appraising school lands, and 
provides that they are to be offered at public sale upon 
due notice and sold'to the highest bidder; no bids to be 
received for less than seven dollars per acre, nor for less 
than appraised value. Under this law large quantities of 
land have been sold at very high prices. 

It is claimed, and, if the various acts passed by the leg- 
islature to grant relief to purchasers of school lands are 
to be taken as an indication of the popular belief upon 
that question, the opinion generally prevailed, that such 
Jands were not taxable, which fact materially increased 
the price received for the lands sold. The case of Hagen- 
buck v. Reed, 8 Neb., 1, held that the revenue law of 1869 
included school lands within its terms. Undoubtedly 
school lands are embraced within the letter of that act, as 
section 2 provides that this section “‘is intended to em- 
brace lands and lots in towns, including lands bought 
from, or donated by, the United States and this state, and 
whether bought on credit or otherwise.” There was no 
provision in the law for the sale of the interest of the 
purchaser as personal property, and while a sale for taxes 
could not divest the state of its title, it had the effect to 
encumber the title of such lands as reverted to the state, 
and thereby tended to discourage a resale of the same. 
This, among other considerations, doubtless, induced the 
legislature to pass the act for the repayment of taxes. 

Section 6, of article VIII of the constitution, requires 
the legislature to provide for the free instruction in the 
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schools of the state of all persons between the ages of 5 
and 21 years. This free instruction must be provided 
by taxation, unless by a sale of school lands a, sufficient 
amount can be derived from the interest on the gross 
amount of such sales for that purpose. Hence the neces- 
sity of increasing such sales as rapidly as the lands can 
be sold for a fair price. Every dollar of interest derived 
from a sale of such lands decreases to that amount the 
sum necessary to be raised by taxation. It was clearly 
the duty of the legislature, therefore, by the enactment 
of just and proper laws, to encourage such sales and in- 
vite competition in order that the best possible price 
could be obtained. 

It will be conceded that lands owned by the state are 
not taxable. May not the legislature provide that such 
lands shall not be taxable until the state conveys the 
legal title? This would not preclude the interest of the 
purchaser from being taxed, but would limit taxation to 
such interest. This is but justice, and tends materially 
to enhance the value of school lands. If the legislature 
may lawfully exempt the amount of the interest of the 
state in such lands as have been sold, but the title to 
which remains in the state, from taxation, may it not 
provide for the repayment of taxes levied upon such 
interest? There is no doubt of its authority to do so. 
The exercise of such power does not come within the in- 
hibition of the constitution. While I fully concurred in 
the able opinion of the chief justice in the case of Hagen- 
buck v. Reed as a correct exposition of the language of 
the legislature, still the action of the legislature since 
that time in declaring that school lands are not taxable, 
and providing for the repayment of taxes paid thereon, is 
entitled to respectful consideration as tending to show 
the popular belief that such lands were not taxable. 

The act for the repayment of taxes was passed in Fe- 
bruary, 1879, and an attempt seems to have been made 
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in the legislature of 1881 to repeal it, but although the 
bill passed the senate it was indefinitely postponed in 
the house. While these circumstances cannot be con- 
sidered by the court in the determination of this case, 
they tend to sustain the defendant’s plea that he pur- 
chased under the belief that the lands were not taxable. 
There is a clear distinction between the repayment of 
taxes levied upon lands owned by the state—upon pro- 
perty which the taxpayer did not own, which taxes, in 
the opinion of the legislature, were unjust, and a per- 
sonal gift or donation. The record in this case is 
exceedingly meager. There is no copy of the assess- 
ment, nor does it appear what valuation was placed upon 
the land in controversy for any of the years for which 
taxes have been paid, and it is impossible to say from this 
record what taxes have been included in the judgment, 
In conclusion, we hold that the legislature may lawfully 
exempt the interest of the state in the school lands from 
taxation. In other words, if lands are sold at a given 
price, and one-tenth of the purchase price paid, the — 
purchaser may be required to pay a tax upon his inter- 
est in the land and improvements, while the amount 
owing to the state may be exempt; and if the state may 
thus exempt such interest, it may provide for the repay- 
ment of such taxes. 
It follows that the judgment must be affirmed. 
JUDGMENT AFFIRMED. 
Lage, Cu. J., dissenting. 


I cannot concur with the majority of the court in their 
opinion in this case, but dissent for the foilowing 
reasons : 

They concede the fact to be, as it doubtless is, that 
when the taxes in question were levied and paid, the land 
upon which they were imposed was taxable. This con- 
cession accords fully with the unanimous decision of this 
court in Hagenbuck v, Reed, 8 Neb., 1, which is still pro- 


862 SUPREME COURT OF NEBRASKA, 


Washington County v. Fletcher. 


fessedly adhered to, although at thesametime practically 
nullified, because, as expressed in the above opinion, “the 
action of the legislature since that time in declaring that 
school lands are not taxable, and providing for the re- 
payment of*taxes paid thereon, is entitled to respectful 
consideration, as tending to show the popular belief that 
such lands are not taxable.” Has it, indeed, come to 
' this, that the highest’ court in the state, the one whose 
especial duty it is, under the constitution, to expound the 
law and enforce it, must conform its decisions, not to the 
law as it is, but to what “ popular belief” would make it ? 

I have accustomed myself to suppose that the decisions 
of this court as to the meaning and effect of statutes 
were binding upon, and to be observed by, not only 
individuals, but every department of the state govern- 
ment, the legislature included. But in this it seems I was 
mistaken. In the case of Hagenbuck v. Reed, before 
referred to, wherein the taxability of school lands sold by 
the state but not yet fully paid for was squarely pre- 
sented, the decision was that they were taxable, and the 
legislature, after this rule had been acted upon for more 
than six years, in the act referred to in the majority 
opinion, under a ‘“‘whereas,” declare that such lands 
‘have not been, and are not now taxable for any pur- 
pose whatever,” And to this unwarrantable, unconstitu- 
tional, and most offensive assumption, the court with ex- 
ceeding humility responds, in a seeming apology for its 
former decision, that it ‘“‘is entitled to respectful consid- 
eration,” etc. 

Well, the legislature having succeeded through the 
instrumentality of a ‘“‘ whereas” in formally reversing 
the settled rule that these lands were taxable, and there- 
by establishing the apparent illegality of the taxes that 
had been collected thereon, an excuse was afforded for 
directing arepayment. And doubtless some sort of ex- 
cuse wag necessary, for, without one,.the scheme of tak- 
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ing money from the treasury and presenting it, riot’ as a 
donation to any of the various public uses for which 
money may be appropriated by the legislature, butias a 
naked personal gift, which it was, might have been too 
manifestly unconstitutional-to have been carried even in 
that legislature. 

But, even if this excuse were something more than 
mere pretext, which, however, it is not, still I could not 
admit that the legislature had the constitutional right to 
impose the burden of repayment wholly upon those 
counties wherein the money was raised. 

These taxes were levied in: pursuance of, and for the 
various purposes specified in the general'revenue law. A 
large portion was for state uses exclusively, in which all 
of the people of the state were equally interested, and to 
which they were bound to contribute in proportion to the 
taxable property which they possessed. Although the 
fact is not disclosed by the record, yet it is but reasona- 
ble to presume that, from time to time, as the yearly col- 
lections of taxes were made, the money was duly dis- 
tributed by the treasurer, and has long since been 
expended for the several purposes to which the laws de- 
voted it. This being so, I would like to know the princi- 
ple by which the county whezcin the money happened to 
be collected can be made liable for the portion that has 
gone to uses other than its own, to the exclusion of all the 
others. How, I ask, can the payment of a‘state debt, or 
obligation of any kind, be lawfully required of any less 
than the whole body of the people? Suppose, for 
instance, that it were now proposed to raise by taxation for 
exclusively state purposes an amount equal to the share 
that the state has used of the taxes realized from these 
school lands, could the legislature constitutionally levy 
the whole of it upon one county, or upon any number of 
counties less than the whole? Surely no one will so con- 
tend. But what is the difference in principle between 
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such an imposition—taxation with a view to future ex- 
penditures—and one to satisfy an obligation growing out 
of an expenditui2 previously made? I can see no differ- 
ence whatever, and therefore hold that, in either case, 
the burden should be laid, and can only be laid constitu- 
tionally, upon the whole of the taxable property of the 
state. 

In support of my position on this point, I need only 
refer to certain provisions of the constitution which bear 
directly thereon, and of the effect of which there can be 
no reasonable doubt. Section 1, article IX., declares 
that: ‘‘That the legislature shall provide such revenue as 
may be needful, by levying a tax by valuation, so that 
every person and corporation shall pay a tax in propor- 
tion to the value of his, her, or its property and fran- 
chises, the value to be ascertained in such manner as the 
legislature shall direct,” etc. Section 4 of the same 
article provides that: ‘‘The legislature shall have no 
power to release or discharge any county, city, township, 
town, or district whatever, or the inhabitants thereof, or any 
corporation, or the property therein, from their or its pro- 
portionate share of taxes to be levied for state purposes, 
or due any municipal corporation, nor shall commutation 
for such taxes be authorized in any form whatever.” 

This language is mandatory ; it could not be more pos- 
itive. It enjoins upon the legislature the duty of impos- 
ing the burdens of the state government upon all sec- 
- tions, and the people thereof, in proportion to the value 
of their taxable property. If a sum of money is to be 
raised for any state purpose, contribution must be 
required from all of the counties alike, and in proportion 
to the value of the taxable property therein, or these 
provisions of the constitution are violated. Therefore, if 
these moneys could lawfully be refunded at all, IT am 
clearly of the opinion that the portion collected and used 
for state purposes should be borne by the state at large, 
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and cannot be, constitutionally, imposed upon the county 
of Washington alone. 

But, it is equally clear to my mind that the legislature 
has-no right to provide for the repayment of thése taxes 
at all. .As I have already shown, they were lawfully 
levied and collected, notwithstanding the incompetent 
and unconstitutional assertion of the legislature to the 
contrary. Their payment was but the satisfaction of a 
just debt due from the tax-payer as his constitutional 
share of the public burdens during the years for which 
they were levied, and from which the legislature had “no 
power,” in the language of the constitution above quoted, 
“to release or discharge” him. Now, if there were no 
power in the legislature to release the party from the 
obligation to make the payment, with what reason can it 
be held that the money, when paid, may be restored to 
him? If such is to be the rule of construction, if these 
‘most valuable provisions of the constitution may be thus 
easily evaded, then indeed may it truthfully be said of 
that instrument that, in its strength, it is but “a rope of 
sand.” 

And there is still another reason, equally strong, why 
the legislature have not the authority to compel the 
county to pay over this money—tomake this donation to 
the defendant in error. The only mode by which the nec- 
essary funds with which to do so can be obtained is, of 
course, by taxation. But it is well settled that taxation 
for a purely private purpose is unwarranted. That this 
purpose is private—that it is simply a gift in no way 
connected with the public welfare, is established by the 
fact that nothing is legally due from the county to him to 
whom the payment is directed to be made. 

Speaking on the subject of taxation, Mr. Cooley, in his. 
work on Constitutional Limitations, * 487, says: 
“Everything that may be done under the name of taxa- 
tion is not necessarily a tax; and it may happen that an 
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oppressive burden imposed by the government, when it 
comes to be carefully scrutinized, will prove, instead of a 
tax, to be an unlawful confiscation of property, unwar- 
ranted by any principle of constitutional government.” 
And at * 488; “An unlimited power to make any and 
everything lawful which the legislature might see fit to 
call taxation, would be, when plainly stated, an. unlimited 
power to plunder the citizen.” And again at * 490: 
‘But we think it clear, in the words of the supreme court 
of Wisconsin, that ‘the legislature cannot * “* * in the 
form of a tax, take the money of the citizen and give it to 
an individual, the public interest or welfare being in no 
way connected with the transaction. The objects for 
which money ‘is raised by taxation must be public, and 
such as subserve the common interest and well being of 
the community required to contribute.’ Or as stated by 
the supreme court of Pennsylvania, ‘the legislature has 
no constitutional right to * * * levy a tax, or to 
authorize.any municipal corporation to do it, in order to 
raise funds for a mere. private purpose. No such author- 
ity passed to the assembly by the general grant of legis- 
lative power. This- would not be legislation. Taxation 
is a. mode of raising revenue for public purposes. When 
itis prostituted to objects in no way connected with the 
public interest or welfare, it ceases to be taxation 
and becomes plunder. Transferring money from the 
owners of it into the possession of those who have no 
title to it, though it be done under the name and-form of 
a tax, is unconstitutional for all the reasons which forbid 
the legislature to usurp any other power not granted to 
them.’”’ See also Freeland v. Hastings, 10 Allen, 570. 
Morford v. Unger, 8 Lowa, 82. Brodhead v. Milwaukee, 
19 Wis.,.624. Sharpless v. Mayor, éc., 21 Penn. St., 147. 
Bristol v. Johnson, -84 Mich., 123. Many more cases-to 
the same effect could be cited, but I deem these sufficient 
upon.a point so well settled. 
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e These are the chief objections that I find to the 
affirmance of this judgment, and I deem them unanswer- 
able. It is very much to be regretted that the views of 
the court on the points which I have thus discussed were 
not given in the majority opinion. It would certainly 
have been a source of great satisfaction to me as a mem- 
ber of the court, and I doubt-not also to counsel who so 
ably presented them in argument, to have seen the reas- 
oning by -which they were overcome; to have been 
advised of the principle of constitutional law under 
which the legislature can nullify a solemn judgment of 
this court ; and by which the people of a single county can 
be subjectedto the payment of a state obligation, or taxed 
for a purpose purely private, and in no way connected 
with the public welfare. For these reasons I think the 
judgment should be reversed. 


Coss, J. 


While I concur in the judgment of affirmance in this 
case, I do not reach the conclusion to do so by exactly 
the same line of reasoning as that pursued by Mr. Jus- 
tice Maxwell, to whom the writing of the opinion of the 
court was assigned. 

It is true that in the case of Hagenbuck v. Reed, 3 Neb., 
1, it was held that ‘lands donated to this state by the 
United States for school purposes, and which have been 
sold on credit, are subject to taxation, although the state 
has not actually parted with the legal title.” Iwas a 
member of the bar at that time, and while then, as now, 
entertaining-the-most profound respect for the court as 
then constituted, I could not bring my mind to agree to 
the law or the wisdom of that opinion, 

The levy of taxes, and sale of lands for the non-pay- 
ment thereof, although .made by county officers, are 
made in the name of the state, and derive their validity 
from state authority. If the statute quoted by the then 
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and now Chief Justice, in Hagenbuck v, Reed, supra, be ° 
construed to authorize the levy of taxes upon school 
lands bought on credit from the state, and upon which 
but a small per cent. of the purchase prico had been 
paid, and to authorize the sale thereof for such taxes in 
case of their non-payment, then one of two things would 
necessarily follow: The law would authorize the sale of 
school lands at a price far below the minimum fixed by 
the constitution then in force, or it would authorize the 
issuance of a certificate of sale, and finally a deed for 
such land, which would bear a lie on their face, and be- 
come a “delusion and a snare” to the purchaser. It is 
scarcely possible that the legislature, in its keenest search 
for subjects of taxation, could have intended either of 
these results. And while the first is amply. guarded 
against by constitutional prohibitions, there are provis- 
ions in the same revenue act which, to my mind, might 
well have excused the court in placing a construction 
thereon, avoiding the second. 
The learned court, in the said opinion, lays considerable 
stress on the well known rule of construction that, “in 
giving a construction to a statute, we must, if possible, 
give effect to all its several parts.” With this rule in 
view, it is quite remarkable that no construction is given 
to the language of the first sub-division of sec. 1 of the 
revenue law, enumerating property exempt from taxation, 
which isin these words: “First. The property of the 
United States and this state, including school lands.” 
It seems to me that the opinion violates the rule above 
quoted in giving no effect tothe words, “including school 
lands,’ in this sub-division. If the words, “school lands,” 
as here used, are to be confined to the sixteenth and 
thirty-sixth sections, before they are sold on credit or 
otherwise, then why are they specially mentioned here, 
to the exclusion of the penitentiary, the capitol, and the 
saline lands? All of these lands were, in the first in- 
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stance, as clearly exempt from taxation as the school 
Jands, and until sold they, as well as the school lands, 
were exempt under the preceding words, “the property 
of the United States and this state.” The true and only 
answer, in my opinion, is to be found in this construction. 
The laws then in: force, or enacted contemporaneously 
with the said revenue law, provided for the sale of the 
penitentiary, the capitol, and the saline lands, for cash 
down, and for the expenditure of the monies derived from 
such sales in the erection of a state penitentiary, state 
capitol, state hospital for the insane, etc., while the 
capital to be derived from the sale of the school lands 
was never to be expended, and its diminution, by any 
means, was solemnly forbidden by constitutional pro- 
visions. 

In the case of the saline lands, for instance, upon the 
sale of a parcel of that the purchaser was required to pay 
for it down in full; if he failed to do so, it was declared 
no sale and the lands again offered, but upon payment 
being made a conveyance was executed therefor immedi- . 
ately, and thereupon it ceased to be saline land, was no 
longer the property of the state and was thereafter tax- 
able. On the other hand, the law provided for a careful 
appraisement of the school lands, that the value thereof 
as fixed by the appraisers, if the same exceeded seven 
dollars per acre, should be the minimum price at which 
the same might be sold; but if such value should be fixed 
by the appraisers below that sum, then seven dollars per 
acre should be the minimum price at which such lands 
might be sold. The sale of such school lands was pro- 
vided to be made on a credit of ten years, at a rate of in- 
terest which, although now the maximum legal rate, was 
at that time deemed very low. The law further provided 
for the leasing of the school lands, with cerfain exceptions 
and qualifications, for the term of twenty-five years, 
and provided further that ‘‘in case of the violation 

24 
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of any of the covenants in the contract furnished, by 
the lessée or purchaser, by the non-payment of mo- 
neys at the time specified in the contract, by the com- 
mission of waste upon the land, removal of any im- 
provements thereupon from the land without the consent 
of the commissioners, the county treasurer shall notifiy 
the lessee or purchaser of his or her delinquency, and 
require the removal thereof by the fulfillment of the cov. 
enants of the bond and contract, and if such delinquency: 
ig not removed within thirty days, the lessee or purchaser 
shall yield possession of the premises to the state of Ne- 
braska, and the property shall thereupon immediately 
revert to and be revested in the state; and the contract 
shall be dissolved, and the right of the lessee or purchaser, 
both legal and equitable therein be absolutely determined ; 
and the prosecuting attorney of the district shall imme- 
diately, after receiving notice from the county treasurer © 
of the violation of his or her covenants, by the lessee or 
purchaser of any school land, proceed against the person 
in possession of the premises involved, in the name of the 
people of the state of Nebraska for forcible detainer, and 
obtain restitution of the premises, in the same manner 
and with like effect as in case of tenants holding over.” 

I have quoted the above section for the purpose of 
showing that the law treated these lands, whether in the 
- possession of lessee or of purchaser, exactly the same, 
and, as I think, still as school lands as well after the sale 
as after the leasing thereof. True, it speaks of the pro- 
perty reverting to, and becoming revested in, the state, 
which, it may be claimed, implies that it had passed out 
of thestate; but this language is used in reference to the 
ljeased as well as to the purchased lands, and I think that 
it has never been claimed that the property in the leased 
lands has ever passed out of the state or that they were 
taxable. 

I think that, construing all the provisions of these 
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statutes together, the so-called sale and purchase of 
school lands on credit was, in legal effect, only a leasing 
of them with a privilege of purchasing by a full payment 
of the price, and in the contemplation and meaning of 
the first section of the revenue act, they remain school 
lands until the full price was paid over, and took the 
place of the lands in the permanent school fund. 


VALENTINE Lipp, PLAINTIFF IN ERROR, V. JOHN A. Hor- 
BACH, DEFENDANT IN ERROR. 


1. Finding: JupG@MeEntT. ‘The finding of facts, and the judgment, 
must conform to, and be supported by, the allegations of the 
pleadings on which they are based. 

2. Contract to convey: ACTION TO ENFORCE FOR FUTURE. The 
action was brought to enforce an alleged forfeiture against the 
purchaser of real estate for non-performance of the agreement 
on his part, and to foreclose his interest therein. The contract 
called for payment of the purchase money by four annual in- 
stallments, payable respectively on the 20th of April, 1879, to 
1882, inclusive. The action was commenced December 30th, 
1879. The only default complained of respected the first install- 
ment, and a small arrear of taxes. Trial and judgment, March 
19th, 1881; the finding being that the purchaser was in default 
as to the entire consideration, and the judgment conforming 
thereto. Held, erroneous. 


Error to the district court for Douglas county. Tried 
below, before Savacr, J. The opinion states the case. 


H. D. Estabrook, for plaintiff in error. 


Kennedy & Gilbert, for defendant in error. 
Lake, Cu. J. 


This is a petition in errorfrom Douglas county. Three 
errors are nominally assigned : 
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First. That the petition fails to state a cause of 
action. 

Second. That the amount recovered was too large; 
and, 

Third. That the judgment should have been in favor 
of the plaintiff in error. 

The record contains none of the evidence, therefore we 
can consider only those matters properly presented by 
the pleadings and judgment. 

The facts set out in the petition, if they were established 
by the evidence (and we must presume they were), cer- 
tainly entitled the defendant in error to some relief, even 
if not to the full extent which he obtained. Those facts 
are, in substance, that Horbach, in April, 1878, entered 
into a contract with Lipp to sell him the south half of lot 
six, in block six, in Horbach’s 2nd Addition to Omaha, for 
the price of $450.00, payable in equal installments in one, 
two, three, and four years, together with annual interest, 
and taxes. That in case of default by Lipp in making 
any of said payments of principal, interest, or taxes, it 
was agreed between them that “all rights of said Lipp 
which had accrued under said agreement should become 
forfeited,” and he ‘should thence become the mere ten- 
ant at will” of said Horbach ; ‘‘time being of the essence 
of said agreement.” That, at the time of commencing 
the action (December 30th, 1879), Lipp had paid no part 
of either the purchase money, interest, or taxes, although 
there was then past due the installment of $112.50 of the 
principal, and interest on the whole amount for one year, 
together with the taxes levied for the year 1878, amount- 
ing to four dollars and eighty cents, which Horbach had 
been compelled to pay. Indeed, according to the aver- 
ments of the petition, Lipp had failed in every particular, 
at that time, to live up to the plain requirements of his 
contract respecting the payments that had then matured. 
Such being the case there can be no doubt that Horbach. 
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was entitled to an appropriate judgment in his favor. 
This disposes of the first and third ee raised by 
the petition in error, 

But can this judgment be upheld? It appears to have 
been rendered on the 19th day of March, 1881, and the 
amount then found to be due, of ‘“ principal and interest, 
according to the terms of said contract,” was ‘“‘the sum 
of $572.51, and for taxes assessed against said property, 
and paid by the plaintiff the sum of $16.60,” thus mak- 
ing a total of $589.11, found to be Horbach’s due, and 
which Lipp was decreed to pay by virtue alone of the 
cause of action above indicated. That the petition will 
not support such a judgment seems too plain to be ques- 
tioned. As to the several annual payments, the only 
default complained of respected the first. It is true that, 
at the time of the trial, the installment of 1880 had also 
matured, but, it could not properly have been noticed un- 
less brought into the case by a suitable supplemental 
pleading. This however was not done. 

Now, even according to the terms of the contract, all 
that could possibly have been due to Horbach on the day 
of trial was the amount of the first two installments of 
principal and interest, falling due respectively in 1879 
and 1880, together with such taxes as he had been com- 
pelled to pay in consequence of Lipp’s neglect. The in- 
stallment of 1881 was not due at the date of the judg- 
ment, and that of 1882, the last of the four, has not even 
yet matured, nor will it mature until the 20th of April 
next, notwithstanding which the court seems to have 
found that the entire consideration was then due, and 
rendered judgment accordingly. Under the -allegations 
of the petition this was unwarranted. The judgment 
must therefore be reversed and the cause remanded for a 


new trial, 
,REVERSED AND REMANDED, | 
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Herman KERSENBROCK, PLAINTIFF IN ERROR, V. JOSEPH 
‘ MarTIN, DEFENDANT IN ERROR. 


1. Replevin: MEASURE OF DAMAGES. In an action of replevin 
brought by a mortgagee of goods against a sheriff holding them 
under an order of attachment in a suit against the mortgagor, 
the true measure of damages in favor of the sheriff, is the 
amount called for by the writ, where the value of the goods 
equals or exceeds that sum. 

2. Instructions to-Jury. In instructing a jury the judge should 
not give undue importance to the rights of one party, to the 
prejudice of those of the other. He should avoid expressing 
his opinion as to the effect of evidence, upon which it is the pro- 
vince of the jury alone to pass. Nor should he assume, and give 
the jury to understand, that there is a conflict in the evidence 
upon a matter in issue, when in fact there is none. , 


Error to the district court for Madison county. Tried 
below before Barngs, J. ; 


It was an action in replevin commenced by the present 
plaintiff in error against the said defendant in error for 
the recovery of certain personal property. Plaintiff 
claimed title and right of possession by virtue of a certain 
chattel mortgage covering the property in question, exe- 
cuted by P. A. Sloan and Leopold Engler to the said plain- 
tiff, Herman Kersenbrock, on the 26th day of March, 
1880, which mortgage was duly filed in the county clerk’s 
office of Madison county, Nebraska. The plaintiff, by 
his agent, Ferdinand Brodfuehrer, at the town of Madi- 
son, in said county, on the 19th day of April, 1880, took 
possession of said property by virtue of said mortgage, 
and while plaintiff so had possession of said property, 
the defendant, Joseph Martin, who was then sheriff of 
said Madison county, attached the same at the suit of 
Stubendorf & Company on a claim amounting to about 
$400.00 against said Sloan & Engler, and interposed as 
his defense in his answer in this action, that said mort- 
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gage was fraudulent as to creditors. The case was tried 
before Barnes, J. Verdict and judgment for defendant. 


John G. Higgins and Byron Millett, for plaintiff in error, 
cited Cropsey v. Averill, 8 Neb., 151. Gen. Stat., 718. 
Black v. Winterstein, 6 Neb., 224. Frey v. Drahos, 7 Neb., 
194. Uhl v. Robison, 8 Neb., 272. Newton Wagon Co. v. 
Diers, 10 Neb., 285. Wells Law and Fact, sections 466 
—477, Maxwells Pl. and Pr., forms of verdict in replevin. 


Robertson & Campbell, for defendant in error, cited 
White v. Webb, 15 Conn., 802. Hall v. Jenness, 6 Kan., 
856. Phillipe v. Reitz, 16 Kan., 400. McCann v. McDo- 
nald, 7 Neb., 805. Armstrong v. Freeman, 9 Neb., 14. 
French v. Millard, 8 Ohio State, 58. Hisely v. Malchow, 
9 Neb., 181. 


Lake, Cu. J. 


This controversy is virtually between a mortgagee and 
certain of the creditors of P. A. Sloan and Leopold Eng- 
ler. The defendant in error, who, as sheriff, seized the 
goods in controversy by virtue of an order of attachment, 
represents those creditors. There was a verdict and judg- 
ment for the defendant, and the plaintiff brings the case 
here by petition in error. 

Of the several errors assigned, the ones chiefly relied on 
to obtain a reversal of the judgment relate to the judge’s 
charge to the jury—the first, third, fourth, and sixth in- 
structions given at the request of the defendant. These 
will be noticed in the above order. 

By the first of these instructions the jury were told, in 

“substance, that in case they found for the defendant the 
measure of his damages would be “ the value of the prop- 
erty” replevied. Considering the attitude of the parties 
in respect to the goods this was very clearly error. As 
against the attachment debtors, the plaintiff, as mort- 

_ Bagee, Was entitled to hold them, Before the levy of the 


Oo 
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attachment, the plaintiff, by his agent, with the assent of 
the mortgagors, had taken possession of all of the prop- 
erty, and was still holding it when seized by the defend- 
ant. His rights, therefore, were those of a mortgagee 
in possession, and even if, in consequence of fraud, they 
were found to be subject to those of these attachment 
creditors, he was entitled to all that remained after their 
just demands were satisfied. Those demands, as shown 
by the order of attachment, by which for the purposes of 
the replevin suit they are to be measured, were consider- 
ably less than the value of the property as shown by the 
evidence, and found by the jury. The recovery, therefore, 
should not have exceeded the amount called for by the 
writ. Black v. Winterstein, 6 Neb., 224. Frey v. Drahos, 
7 Neb., 194. ; 

The third instruction was in these words: ‘‘ You can 
take into consideration all of the facts and circumstances 
shown by the evidence, and find from those facts and cir- 
cumstances whether the plaintiff, or defendant, should, 
as matter of right and justice prevail, bearing in mind 
that Stubendorf & Co. are creditors of Sloan & Engler.” 
‘We cannot think that this advice was calculated properly 
to inform the jury as to their duty in the application of 
the law to the evidence upon which they were called to 
pass. Again, it made altogether too prominent the fact 
of Stubendorf & Co. being interested in the result. Why 
this was done, we know not; probably it was through in- 
advertence, for surely the rights of Stubendorf & Co., as 
attachment creditors, were of no more importance, nor to 
be more carefully considered and guarded, than were 
those of the plaintiff as a mortgagee, Whatever the in- - 
tention may have been, we think the tendency was to lead - 
the jury to believe that, in the estimation of the judge, 
Stubendorf & Co. were entitled to special consideration. 
‘This instruction certainly was unfortunately worded, and 
ought not to have been given, In charging a jury undue 
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prominence should not be given to one branch or item of 
evidence, by particular mention, to the disparagement of 
the rest. Markel et al. v. Moudy, 11 Neb., 218. 

By the fourth instruction the jury were told that: “A 
chattel mortgage upon a stock of goods in the manner, 
and under the circumstances that this chattel mortgage 
was given, casts a suspicion upon the transaction,” This 
was clearly erroneous. The judge, it is true, did not say 
whether the suspicion thus cast was of good faith, or of 

fraud; we think, however, the latter was intended, and 
that most likely in that sense it was taken by the jury. 
The judge having assumed to himself the office of declar- 
ing the effect of the evidence, to acertain extent at least, 
instead of leaving it to be found by the jury, whose 
province it was, the plaintiff has just cause to complain, 
The question of fraud was one of fact, and it ought to 
have been left to the jury to find upon according to their 
own judgment unbiased bythe opinion of the judge. 

The sixth instruction was as follows: ‘‘If you find 
from the evidence that no note was ever given by Sloan 
& Engler to Herman Kersenbrock, as recited in the chat- 
tel mortgage, and that no equitable debt is secured by 
the said mortgage, then you will find for the defendant.” 
By this the judge assumed that there was a conflict in 
the evidence respecting the actual existence of the in- 
debtedness mentioned in the mortgage, when in fact there 
was none whatever. The fact of this indebtedness was- 
shown by an abundance of evidence, and disputed by 
none. It ought not, therefore, to have been put to the 
jury to pass upon, but they should have been told to ac- 
cept it as established. 

It is also assigned for error, that the verdict is not sup- 
ported by the evidence, but inasmuch as, for the errors 
above found, there must be a new trial, we will not con- 


sider that point. 
REVERSED AND REMANDED, 
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I. E. Dory, PLAINTIFF IN ERROR, V. SUMNER BROTHERS, 
DEFENDANTS IN ERROR. 

Judgment: FINDING. As to parties before the court, and res- 
pecting a matter within its jurisdiction, a judgment withouta 
finding to support it is not void, but at most merely erroneous, 
and subject to reversal by a suitable proceeding for that purpose 
in a tribunal having authority to review it. 


Error to the district court for Butler county, Tried 
below before Post, J. 


The action was brought to enjoin defendants in error 
from the collection of a judgment which they had obtained 
against plaintiff in the county court, on the ground that 
it was defective inform. Action dismissed. 


E. R. Dean, for plaintiff in error, cited Demming v. 
Weston, 15 Wis., 236. Sprick v. Washington County, 8 
Neb., 255. ; 


-Matt. Miller, for defendants in error, cited Freeman 
on Judgments, sections 46-55. Van Geazal v. Hillyard, 
1 Houston, 515. Church v. Crossman, 41 Iowa, 878. 


Lake, Cu. J. 


The claim of the plaintiff in error, that the judgment 
in question is void, cannot be sustained. The cases which 
he has cited do not support him in this position. That 
of Demming v. Weston, 15 Wis., 236, is only to the effect 
that, without a finding to warrant it, a judgment is er- 
roneous, and will be reversed when subject to review by 
@ proper proceeding. And the case of Sprick v. Wash- 
ington County, 3 Neb., 255, really goes no further than 
this, although the language used is rather general. 


As to parties before the court, and respecting a matter . 
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within its jurisdiction, a judgment is not under any cir- 
cumstances to be considered as a merd nullity, but as 
importing absolute verity, and of binding efficacy, until 
reversed by a competent appellate tribunal. Freeman on 
Judgments (2nd ed.), sec. 116. Jurisdiction being ob- 
tained over the person, and over the subject matter, no 
error in its exercise can make the judgment void. Id., 
sec. 185, and cases cited. Although for want of a finding 
the judgment may be erroneous, and might have been 
avoided by a suitable proceeding instituted for that pur- 
pose, it is not void, and the ruling of the district court 
must therefore be affirmed. . 


JUDGMENT AFFIRMED. 


» Ex parte Jesse CrawForp. 


Crimes in Unorganized Territory. Unorganized territory at- 
tached to a county for ‘‘election, judicial, and revenue pur- 
poses ”? is, for such purposes, a parteof such county, and the dis- 
trict court sitting in that county has jurisdiction over crimes 
committed in said unorganized territory. Jurors for the trial of 
such crimes should be summoned from both parts in suitable 
proportion, by the county commissioners, or if they fail in their 
duty, the court may summon a jury in the manner provided by 
section 664, Civil Code. ; 


AppuicaTion for writ of habeas corpus. 
M. Kinkaid, for the application, 
Lake, Cu. J. 


This is an application for a writ of habeas corpus. It is 
made on the information of Jesse Crawford, who claims 
to be unlawfully deprived of his liberty by Barnabas 
Welton, who is sheriff of Holt county, The authority by 
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which the sheriff assumes to hold the informant is fully 
set out, and the granting, or the withholding of the writ, 
must depend upon whether that authority is found to be 
lawful, or otherwise. 

It appears that Crawford is under an indictment charg- 
ing him with the crime of murder in the second degree, 
committed in that portion of the unorganized territory of 
the state lying directly west of Holt county. The indict- 
ment was found by a-grand jury of that county during 
the present February term of the district court sitting 
therein. On his arraignment Crawford moved that the 
indictment be quashed, ‘ because the court has no juris- 
diction to try said offense.” This motion was overruled, 
_ the case continued to the next term for that county, and 

the prisoner committed to jail, in charge of thc sheriff, 
for safe keeping. This constitutes the deprivation of lib- 
erty complained of. Is it illegal? 

By section 10, Art. VI, of the constitution, the unor- 
ganized territory west of the sixth judicial district is made 
- a part thereof. This is supplemented by a legislative 
provision (section 146, Ch, 18, Comp. Statutes, 193), in 
these words: ‘‘ All counties which have not been organ- 
ized in the manner provided by law, or any unorganized 
territory in the state, shall be attached to the nearest or- 
ganized county directly east for election, susie, and 
revenue purposes,” etc. 

Now it so happens that directly west of Holt there is 
no organized county, it is still unorganized territory. 
Holt, therefore, is the nearest organized county directly 
east of this territory, and consequently the one to which, 
by force of the statute just quoted, it is attached for 
‘election, judicial, and revenue purposes.”’ As to these 
three purposes there are no restrictive or qualifying words 
in the act, but the attachment seems to be complete, and 
said territory to all intents made practically a part of 
that county. Indeed, this effect is made still more mani- 
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fest, if that be possible,py reference to the next section 
of said act, which provides that: ‘‘ The authorities” (of 
the county) ‘‘ to which any unorganized county or terri- 
tory is attached, shall exercise control over, and their jur- 
isdiction shall extend to such unorganized county or ter- 
ritory, the same as if it were a part of their own county.” 
The full extent of such jurisdiction and control can be 
correctly measured only by a resort to all of the various 
laws relative to county officers, and their duties respect- 
ing election, judicial, and revenue matters. 

With these several provisions of constitutional and 
statutory law to guide us, we cannot hesitate to hold, not 
only that the district court, when sitting in Holt county, 
has jurisdiction to try the prisoner for the crime charged, 
but that, unless through a change of venue made at his 
request. he can be lawfully tried in no other. 

It does appear, however, that the judge of the sixth 
district, pursuant to the act of February 24th, 1879, en- 
titled: ‘An act to authorize the judge of the district 
court to designate the county in which an indictment may 
be found,” etc., Comp. Stat., 787, section 489 a, by order 
designated Holt county as the one wherein the offense 
might ‘be inquired into by the grand jury,” etc. But 
this order was of no effect. It added nothing to the 
inherent authority of the district court for that county, 
under the law, to indict, try, and punish for all crimes 
committed in the trial district, composed, as before 
shown, of Holt county proper and the unorganized terri- 
tory attachec thereto for judicial purposes. 

There is another matter mentioned by counsel as tend- 
ing in his estimation to show a want of jurisdiction in 
said court to proceed with the trial of the prisoner. This 
is the supposed impracticability, as the law now stands, of 
procuring a legal jury. It is doubtless the right of the 
accused to insist that the jury be called from the trial 
district—the district in which the offense is alleged to 
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have been committed. This right the constitution 
secures to him. Olive v. The State, 11 Neb., 1. The 
difficulty here suggested is, we think, more fanciful than 
real, There is ample provision in the statutes for 
obtaining a juiy of the character called for by the con- 
stitution. The county commissioners, whose duty it is 
to select the list of persons from which the panel must be 
drawn, are, a8 we have seen, invested with precisely the 
same authority over the unorganized territory where this 
crime was committed, as they have over Holt county 
proper. Holt county, together with the unorganized 
territory belonging thereto, being one tria’ district, the 
commissioners, in making the selection of jurors, should 
draw from both parts in suitable proportion. If, how- 
ever, they omit their duty in this respect, and in con- 
sequence thereof the panel is illegal, the court may 
quash it, and through the instrumentality of its own 
process, directed to the sheriff, procure one that is legal, 
as provided in section 664, Gen. Statutes. We are of the 
opinion, therefore, that the prisoner is lawfully in the 
eustody of the sheriff, and that the writ must be denied. 
Writ Denrer. 


J. S. BENNETT AND OTHERS, PLAINTIFFS IN ERROR, V. C. 
‘M. Rogers AND OTHERS, DEFENDANTS IN ERROR. 


Contract: PRIORITY: EVIDENCE. The question for the jury 
turned upon the priority in point of time of the two indepen- 
dent contracts for the purchase of a field of standing corn. Plain- 
tiffs’ testimony proved a purchase ‘‘ between the 18th ‘and 25th of 
September.” Defendants’ testimony proved a purchase on the 
19th of the same month. Held, that the plaintiff failed to estab- 
lish his case. 


Error tothe district court for York county, where the 
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cause had been brought on appeal from the county court. 
The action was brought in that court by Rogers e¢ al., 
against Bennett et al., to recover the value of eleven 
acres of corn, alleged to have been converted by said 
Bennett et al. to their own use. Both parties claimed 
the corn by purchase from one Dodge, the plaintiffs by 
purchase between the 18th and 25th of September, the 
defendants by agreement on the 19th of September, made 
between Bennett, agent for Ferguson, who owned the 
land, and Dodge, tenant, by which the latter turned over 
the corn for rent due. Verdict and judgment: in county 
court, and in district court on appeal, before Post, J., for 
plaintiffs, and defendants there brought the cause up on 
a petition in error, 


France & Sedgwick, for plaintiffs in error. 
Montgomery ¢ Harlan, for defendants in error. 
Coss, J. 


The plaintiffs in error present two points. 

First. That the verdict is not sustained by the evi- 
dence. 

Second. That the court erred in its instructions to the 
jury. 

There is little or no conflict in the testimony. There 
can be no doubt that Dodge sold the corn to the defend- 
ants in error, nor that he turned the same out to Bennett, 
one of the plaintiffs in error, in payment of the rent of the 
ground upon which it and other crops were raised. The 
question is, which was prior in point of time. The trans- 
action being equal in good faith and consideration on the 
part of the parties to the suit, preference must be given 
to the one having precedence in point of time, if that 
can be ascertained. The evidence in support of each 
transaction is entirely independent of that in support of 
the other, and neither casts the least discredit upon the 
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other. The corn was standing in the field, and so not 
susceptible of that manual delivery which usually follows 
the purchase of chattels, 

The defendants in error were both sworn as witnesses 
on their own behalf at the trial. They both testified to the 
purchase by them of the corn from Dodge, sometime be- 
tween the 18th and 25th of September. Neither of them pre- 
tends to fix any point of time between those two dates for 
the transaction, although closely pressed by counsel todo 
so. There was other testimony on the part of the plaintiffs 
below, all of which tended to corroborate them, but shed 
no light upon the only point of difficulty in the case. 

The plaintiff in error, Bennett, as a witness on behalf | 
of defendants below, testified that, being agent for the 
owner of the land on which the corn and other crops 
were raised, Dodge came to him. at his office in Waco, 
on the 19th of September, and turned out the corn to 
him, to secure the rent, and that two or three—not to ex- 
ceed three—days afterwards he went to look at the corn, 
and at this time the corn was shown and pointed out to 
him by Dodge. 

Whether we consider the transaction of turning out the 
corn on the rent as consummated at the time of the in- 
terview between Bennett and Dodge, at the office of the 
former, on the 19th, or at that at the field, two or three— 
not to exceed three—days later, in either case preference 
in point of time must be given to it, over that of the 
purchase, “between the 18th and 25th,” by the defendants 
in error. 

The defendants in error were the plaintiffs in the court 
below; they charged the defendants, plaintiffs in error, 
with having taken and converted their property. To 
establish their case, they prove that they became the 
owners of the property at some point of time between the 
18th and 25th of September. There can be no doubt of 
the rule, that where proof as well as pleading is of a doubt- 
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ful or equivocal character, it must be construed least fav- 
orably to the party offering it. So this proof of the de- 
fendants in error must be construed, and should have 
been construed by the jury, as proving that the defend- 
ants in error made their purchase on the 25th of Septem- 
ber. The evidence of the plaintiff in error, the party 
holding the negative of the proposition in the court be- 
low, is positive in its character; does not depend upon 
construction, and shows a purchase, or what we must 
hold to be equivalent to a purchase, on an earlier day. 

In an early case, Brown v. Hurst, 3 Neb., 358, this 
court laid down the rule, that: “A verdict will not be set 
aside merely because the court is inclined to differ with 
the jury upon the weight of the evidence ; but it should ap- 
’ pear to a reasonable certainty that injustice has been 
done to the party complaining, by the failure of the jury 
to give the whole testimony its proper weight in deter- 
mining the question submitted to them, otherwise the 
verdict ought not to be disturbed.” This rule has been 
uniformly adhered to in the many cases involving its 
consideration which have since come before this court. 
and it will not be departed from. But the evidence in a 
law guit, like a line of battle, or a chain of military de- 
fenses, is ‘‘no stronger than its weakest point;’’ and so, 
where there is a point entirely undefended, it may be 
said that there is an entire failure of evidence, 

In considering the first point, having come to the con- 
clusion that there must be a new trial, the second point 
will not be considered. 

The judgment of the district court is reversed, and the 
cause remanded, 

REVERSED AND REMANDED. 


25 
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Toe State or NEBRASKA, PLAINTIFF IN ERROR, V. JAOK 
PaGE, DEFENDANT IN ERROR. 


1, Title toact: CONSTITUTIONAL LAW. A title to an act of the 
legislature in these words—‘ Counties and county officers,’’ is 
not open to the constitutional objection of containing more than 
one subject. 

2. H . An act, complete in itself, may so operate 
on prior laws as to materially change or modify them, without 
being repugnant to the constitution. 

3. Counties attached for judicial purposes: DRAWING JUR- 
1Es. When an unorganized county is attached to an organized 
county for judicial purposes, the two constitute a single trial 
district, and the list of persons selected by the county commis- 
sioners from which jurors are drawn must be taken in due pro- 
portion from all of the preciucts of both. 

: If such list be not legally formed, the court may pro- 
vide a lawful jury as directed in section 664, Comp. Statutes, 
618. 

Tus was a bill of exceptions, filed by the district'attorney, 
to take the opinion of this court upon points which aro e 
in the trial below, before Gast, J., and ruled in favor of 
Page, 

V. Bierbower, District Attorney, and C. J. Dilworth, 
Attorney General, for the state. 


William Neville and George W. Heist, for defendant in 
error. 


Lage, Ca. J. 


The questions to be considered are presented by a bill 
of exceptions taken by the district attorney of the fifth 
judicial district under section 483, and brought here for 
review as provided by section 515 of the criminal 
code. It appears that Page is under an indictment 
found by the grand jury of Cheyenne county for the 
crime of murder, alleged to have been committed in the 
unorganized county of Sioux. By section 146, Sioux 


{ 
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county is attached to Cheyenne “ for election, judicial, 
and revenue purposes. Comp Stat., 1938. 

To this indictment Page interposed a plea in abate- 
ment, in which, among other things, he alleges : 

First. That the act attaching Sioux to Cheyenne 
county is “unconstitutional and void,” and that, conse- 
quently, the former still remains “in the sixth judicial 
district,” where it was placed by sec. 10, Art. VI., of the 
constitution. : 

Second. That the list of persons from which the grand 
jurors that found the indictment were drawn, was com- 
posed wholly of residents of Cheyenne county, although, 
at the time of the selection, there were in Sioux county at 
least two hundred persons possessing the qualifications of 
jurors, and who still resided there when the iniictment 
was found. That of the whole number of persons in bot, 
counties qualified to act as jurors, one-third were resi- 
dents of Sioux, and yet not a single one was called 
therefrom. A general demurrer to this piea was over- 
ruled, an exception to the ruling taken, and this is the 
basis of the alleged errors. 

Is this plea a sufficient answer to the indictment? As 
to so much of it as challenges the jurisdiction of the 
court by alleging the unconstitutionality of the act by 
which the unorganized county of Sioux was detached 
from the sixth judicial district and attached to the fifth 
by joining it to the organized county of Cheyenne, we 
answer in the negative. It is contended in support of 
this part of the plea that the act embraces more than 
one subject, which the constitution forbids. The title to 
the actis: “Counties and County Officers.” There is 
nothing in the act foreign to this title. Where a law has 
. but one general object, as is clearly the case with this 
one, and the title fairly expresses it, that will satisfy the 
constitutional requirement here invoked. Whitev. The 
City of Lincoln, 5 Neb., 505. 
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It is further claimed that, inasmuch as the effect of 
attaching Sioux county to Cheyenne is to change the for- 
mer boundaries of the fifth and sixth districts, the act is 
also open to the constitutional objection of containing a 
subject not “ expressed in its title.” We cannot so hold. 
This is a complete act of itself. The title is couched in 
general terms, and is exceedingly comprehensive. It can- 
not in reason be said that the provision in question 
is not germane to the title, and we must hold it 
to be constitutional. An act complete in itself may so 
operate on prior laws as to materially change or modify 
them, without being repugnant to this provision of the 
constitution. Smails v. White, 4 Neb., 858. 

It‘follows from this that, for all of the various purposes 
of judicial administration, these two counties, thus 
united, constitute a political entity—a single trial district, 
—over which said court, when sitting in the organized 
portion thereof—Cheyenne—has complete jurisdiction, 
both civil and criminal. For such purposes the two 
counties together are to be regarded as if the entire ter- 
ritory covered by them were but one. 

As to the remainder of the plea, however, the portion 
showing that, in the selection of jurors, Sioux county was 
disregarded, and the list made up exclusively from resi- 
dents of Cheyenne, our conclusion is that it constitutes a 
sufficient answer to the indictment, and that the demur- 
rer was, therefore, properly overruled. The prisoner has 
the right to insist that the list of persons from which the 
panel is drawn be filled in due proportion from all of the 
. precincts within the trial district, and not from a part 
only. The constitution guarantees to him this right. 
Olive v. The State, 11 Neb., 1. In this case the county 
commissioners, in the preparation of the list from which 
the jury was drawn, overlooked a precinct containing 
one-third of the whole number of persons in the trial 
district qualified to serve, This rendered the jury drawn 
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therefrom an illegal body, and the indictment against the 
prisoner fatally defective. The commissioners must 
make the selection from the whole number of precincts 
in the trial district, whether such district be composed of 
a single county, or of additional territory also, united, as 
in this case, for judicial purposes, as provided in section 
658, Comp. Statutes, 617. If the list be not legally 
formed, the court has ample authority to provide a law- 
ful jury under section 664, Comp. Statutes, 618. Ea 
Parte Crawford, ante page 879. For these reasons the 
ruling of the district court as to the sufficiency of the 
plea in abatement must be sustained. 
JUDGMENT AFFIRMED. 


Puri Deck, PLAINTIFF IN ERROR, V. EMELINE SMITH, DE- 
FENDANT IN ERROR. 


1. Replevin: DAMAGES RECOVERABLE ON APPEAL: PRACTICE. 
‘Tn an action of replevin properly brought before a justice of the 
peace and appealed to the district court, if the ends of justice re- 
quire it, as where by an increase in the value of the property 
pending the appeal it exceeds the jurisdiction of the lower 
court, the appellate court, by amendment, may permit an in- 
crease of the alleged value, and a recovery may be had accord- 
ingly. 

2. : : CONVERSION. Where property has been de- 
livered to the plaintiff at the commencement of the action under 
an order of delivery issued by a jnstice of the peace, who, on the 
trial, decides in favor of the defendant, and orders a return, from 
which an appeal is duly taken to the district court, if between 
the entry of judgment by the justice and the perfection of the 
appeal, the defendant take and couvert the property under the 
same claim of right, such conversion may be shown 4s a means 
of estimating the damages. 

8. Married Women. Personal property, the proceeds of money 
derived by the wife from her father’s estate in 1854, in the state 
‘of New York, and which she and her husband, in good fuith, 
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have at all times treated and regarded as exclusively her own, 
although it may have been in their joint possession, and he may 
have exercised such acts respecting it as under the common law 
would have amounted to a reduction of it to his own possession, 
and rendered it liable for his debts, is, nevertheless, by the act 
of 1871, relative ‘‘to the rights of married women,’’ secured to 
her against any indebtedness of her hnsband to which she is in 
uo way individually answerable. 
The fact that the husband was accustomed to list the 
property for taxation as his own, is not conclusive on the ques- 
tiou of ownership; it is at most only evidence proper to be sub- 
mitted to the jury on that question. 


4. 


Error to the district court for Lancaster county, 
Tried below before Pounp, J. The opinion states the 
case. 


L. CG. Burr, for plaintiff in error. 


1. The court had no jurisdiction. Bickett v. Garner, 
21 Ohio State, 659. Wood v. O'Farrell, 19 Id., 427. 
Dowling v. Stewart, 3 Scam., 194. Gen. Stat., 692, 
§1039. Galley v. County of Tama, 40 Iowa, 49. Gates v. 
Neimeyer, 54 lowa, 110. 

2. There was error in allowing the evidence to go to 
the jury, in showing that after the property was taken in 
replevin, and a subsequent execution was issued and cer- 
tain property taken on that execution, and no supple- 
mental petition filed. Nothing done in the last execution 
could be material. or competent, and yet the court says 
in his instructions to the jury, ‘and as it appears from the 
evidence that since this action was commenced said prop- 
erty was taken and sold by the defendant,” seems to us 
to be clearly misleading the jury, ard error on the part of 
the court. Ingrahum v. Martin, 15 Me., 378. 

8. The evidence shows that husband had reduced 
property to possession, exercised acts of ownership over 
it, ete., listed it for-taxation in his own name. The judg- 
ment ought to be in her favor, and is clearly against 
weight of testimony and instructions, Stantonv, Kirsch, 
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6 Wis., 388. First National Bank v. Bartlett, 8 Neb., 329. 
Gen. Stat., 465. 


M. H. Sessions, for defendant in error, cited Tindall v. 
Meeker, 1 Scam,, 1389. Cropsey v. Wiggenhorn, 3 Neb., 
108. Comp. Stat., 646, §1010. Dressler v. Davis, 12 Wis., 
58. Pelt v. Pelt, 19 Wis., 193. Comp. Stat., 401, § 7. 
Fuller v. Alden, 23 Wis., 301. Knapp v. Smith, 27 N,. 
Y., 277. Buckley v. Wills, 383 'N. Y., 518. First National . 
Bank v. Bartlett, 8 Neb., 327. 


Laxe, Cu. J. 


This is a proceeding in error to obtain a reversal of a 
judgment of the district court for Lancaster county. The 
judgment was in an action of replevin brought into that 
court by appeal from a justice of the peace. The prop- 
erty replevied was four yearling heifers and twelve hogs. 
The plaintiff in error, a constable, from whom the prop- 
erty was replevied, had seized it in execution of a judg- 
ment against W. H. Smith, the husband of the defendant 
in error, and as belonging to him. 

It is first objected to the judgment that the district 
court acquired no jurisdiction of the subject matter of 
the suit by the appeal. This claim is based solely on the 
ground that the value of the property as alleged in the 
_ petition, and found by the jury, exceeded the jurisdiction 
of a justice of the peace. It appears that the alleged 
value was increased from one hundred dollars before the 
justice to one hundred and thirty dollars in the district 
court, The value, as finally found by the jury, was one 
hundred and thirty-eight dollars and seventy-five cents. 
This, it is contended, shows a departure—a new or dif- 
ferent cause of- action from that brought before the 
justice of the peace. It is not claimed that the property 
described in the petition in the district court was any 
other than that mentioned in the bill of particulars before 
the justice, and which was actually replevied, There 
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was, therefore, no departure in this respect. Nor is it 
claimed that the justice was without jurisdiction to ren- 
der the judgment appealed from. Therefore, the juris- 
diction of the justice over the subject matter being con- 
ceded, it follows necessarily, that the district court, by 
virtue of its general appellate power, was authorized to 
hear and determine the case de novo on the appeal. 
While it is doubtless true that, in the appellate court, 
no new cause of action could be properly introduced, nor 
damages for the unlawful detention of the property in 
excess of the amount recoverable before the justice, to- 
gether with a proper allowance for the delay caused by 
the appeal, be lawfully claimed, it is not true that the 
natural increase in fhe value of the property, to whatever 
extent it went, might not have been both claimed and re- 
covered, where a return, when ordered, could not be had. 
To hold otherwise might result in the most flagrant in- 
justice. Take, for example, this very case, where the prop- 
erty in controversy, or the most of it, is shown to have 
been young stock, which, from its natural growth alone, 
was probably increasing quite rapidly in value, it is not 
at all likely that the value in November, 1878, when the 
case was tried before the justice, was the true measure 
of the value in March, 1880, when the trial came off in 
the district court. The plaintiff in error having so dis- 
posed of the property pending the litigation that a return 
could not be had, justice could be done only by requiring 
of him its value, as the statute in such cases directs. 
Code, sec. 191 a, Comp. Stat., 554. The district court 
having obtained jurisdiction of the case by the appeal, it 
not only had authority, but it was its duty to sorule as to 
do as complete justice between the parties as possible. 
And if to do this it became necessary to increasé the 
amount claimed, there is no rule of practice preventing 
it being done. Indeed, such a course is fairly within the 
contemplation of the code, as by the following provisions is 
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clearly shown—by section 1010 which provides that in cases 
appealed to the district court ‘‘the parties shall proceed 
in all respects in the same manner as though the action 
had been originally instituted in the said court ;” and by 
section 144, which confers upon the court an almost un- 
limited power of amendment “in furtherance of justice.” 
Dressler v. Davis, 12 Wis., 58, fully sustains us in this 
view. 

It is also claimed that it was error to permit the plain- 
tiff below to show a conversion of the property by the de- 
fendant during the pendency of the action. The prop- 
erty had been taken and delivered to her under the order 
of replevin. Afterwards the defendant again seized and 
sold it under the same judgment. His rights under the 
last seizure were not different from those under the first 
one. Indeed, the sale seems to have been made directly 
in violation of the plaintifi’s rights during the litigation. 
It is true that the justice had decided the case against 
her, and ordered a return of the property to the consta- 
ble, who took it the second time between the date of this 
judgment and the giving of the appeal undertaking. But 
the appeal was perfected in due time and before the sale 
took place. Thereupon the officer should have returned 
the property to her, if he would successfully have guarded 
himself against a judgment for its value in case of defeat 
in the appellate court. Under the circumstances it was 
necessary for the plaintiff to show what had become of 
the property in order to recover its value. Without this 
showing—the property having been delivered to her at 
the commencement of the action—she would have been 
entitled only to damages for its detention, which, prob- 
ably, would have been but little if anything more than 
nominal. There is no error in this particular. 

The third and only remaining point to be considered - 
relates to the charge to the jury. It is contended that 
the first, sixth, ninth, tenth and eleventh instructions 
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requested on behalf of the plaintiff in error ought not 
to have been refused. 

Mrs. Smith’s claim to the ownership of the property 
was, asthe evidence tends to prove, substantially this: 
Soon after her marriage in 1853, in the state of New York, 
she recetved from her father’s estate between two hun- 
dred and fifty and three hundred dollars in money. This 
money and the proceeds therefrom, through various in- 
vestments, she has, with the assent of her husband, con- 
tinued to hold and manage as her own individual prop- 
erty down to the present time. Thai the property in con- 
troversy was derived from that source. She with her 
husband removed to this state in 1869, where they have 
since resided. The testimony, although somewhat con- 
flicting, will sustain this claim, 

The first of the instructions refused was to the effect 
that if “the property by means of which the property in 
question was acquired, was in the possession of the plain- 
tiff and her husband ” prior to the taking effect of the act 
of 1871, relative “to the rights of married women, then 
the jury should find for the defendant ”—the constable. 
The idea embodied in this request seems to be that, inas- 
much as Mrs. Smith received this inheritance when by 
the law her husband was entitled to become the owner by 
reducing it to his possession, she could not hold it as 
against his creditors under the act just referred to. But 
even if it were conceded that the personal estate inherited 
from her father by Mrs. Smith was liable for the satis- 
faction of her husband’s debts prior to the act of 1871, it 
would by no means follow that such liability would con- 
tinue after that act took effect, and as to debts sub- 
sequently contracted by him. This instruction was really 
inapplicable to the evidence before the jury and the con- 
ceded facts of the case. The indebtedness, for the satis- 
faction of which the property was seized, was not con- 
tracted until May, 1876, It was contracted in this state, 
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and consequently with especial reference to ler marital 
rights under the then existing laws. Although the hus- 
band might possibly have performed acts which, under 
the rule of the common law, amounted to a reduction of 
the property to his possession, still, if upon coming to 
this state in 1869, and thence forward, he has made no 
claim to it, but both he and his wife in good faith have 
regarded and treated it as her own, the act of 1871 will 
protect her in its enjoyment as against any indebtedness 
_of her husband to which she is in no way individually 
answerable. 

The sixth instruction was to the éffect that if the jury 
found that the husband of the plaintiff was the owner of 
the property, then they should find for the defendant. 
The substance of this request had been. given by the 
court on its own motion, and it was unnecessary to 
repeat 15. Therefore the refusal to give it was not 
error. ; 

The ninth and tenth requests relate to the conceded 
fact that the husband had been accustomed to list the 
property in question for the purposes of taxation, as his 
own. It is contended that, if this were done with the 
wife’s knowledge and consent, it was such an act of own- 
ership as would effectually estop her from asserting it 
afterwards. We cannot so hold. At most it would only 
be evidence proper to go to the jury as tending in some 
degree to establish ownership in the husband, and to be 
given whatever weight upon that question they believed 
it entitled to receive. Very clearly it should not preclude 
the wife, if she be the real owner, from asserting and 
showing her right to it. 

The eleventh request does not differ in principle from 
the first, which we have sufficiently considered. It needs, 
therefore, no separate or further notice. 

We will only add respecting the charge as a whole, 
that it was quite as favorable to the plaintiff in error ag 
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the evidence and the law of the case would warrant. We 
discover nothing in the record of which he can justly 
complain. The judgment must be affirmed, 

JUDGMENT AFFIRMED. 


Tue B. & M. BR. R. Co. 1x Neprasxa, PLAINTIFF IN ER- 
RoR, v. THe Boarp or County Commissioners oF Sa- 
LINE CouNTY, ET AL., DEFENDANTS IN ERROR. 


1, Taxation: ASSESSMENT: RETURN. The failure of assessors 
to return their assessment rolls to the county clerk, within the 
time required by the statute, is a mere irregularity and does 
not invalidate the tax. 

: . Accidental omissions of property from the 

assessment roll, or omissions purposely made under a mistake 

of law, and in the belief that the omitted property is not tax- 
able, isno ground for enjoining the collection of taxes upon 
other property which is assessed. 


2. 


Error to the district court for Saline county. Heard 
below before WEavER, J. 


T. M. Marquett, for plaintiff in error. 


Hastings é McGirtie and W. H. Morris, for defend- 
ants in error. 


Lake, Ca. J. 


This action was brought in the district court to enjoin 
the collection of certain taxes levied for the year 1877 
upon the property of the railroad company in Saline 
county, The petition was demurred to, the demurrer 
sustained, and the question here is whether the facts 
alleged constitute a cause of action. 

The first point made against these taxes in the petition 
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is, that the assessment rolls for that year were not re- 
turned by the several assessors to the county clerk by the 
second Monday in April, as the statute requires. This 
omission to comply literally with the terms of the law 
was but a mere irregularity which in no wise affected the 
levy. In this particular the statute is only directory. 
Williams v. School District, 21 Pick., 75. 

The next point made is, that the assessment was in- 
valid in this, that the valuation of agricultural lands was 
made upon the statutory basis, whereby certain improve- 
ments were exempted from taxation which by the consti- 
tution had been prohibited. Under the law, as it stood at 
the adoption of the constitution of 1875, assessors were 
required not to value such lands any ‘‘higher by reason 
of any improvements thereon made exclusively for agri- 
cultural purposes, unless such improvements exceeded 
the sum of one thousand dollars,” in which case such 
excess only should be considered. Sec. 4, chapter 66, 
Gen. Stats. This rule the constitution abrogated. 

It is not alleged that either the assessors, or the county 
commissioners, in what they did in this particular acted 
in bad faith. In “ following or attempting to follow the 
statute,” as the petition charges them with having done, 
they doubtless supposed themselves to ‘be strictly within 
the line of official duty, and although it is now discov- 
ered that they were not, by reason of which a large 
amount of taxable property was not assessed and there- 
fore escaped taxation, it furnishes no excuse for exempt- 
ing that which was assessed. Doubtless.one effect of this 
mistake was—as we took occasion to say in B. ¢ M, R. 
R. Co. v, Seward County, 10 Neb., 211—to increase some- 
what the rate of the levy upon property placed on the 
tax duplicate for that year beyond what it would have 
been under a proper valuation. In that ease we held 
that a like mistake was not a sufficient ground for enjoin- 
ing a tax upon other property otherwise legally imposed. 
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Watson v. Inhabitants, etc., 4 Met., 599. Insurance Co. v. 
Yard, 17 Penn. St., 811. 
We are of opinion that the petition fails to state a 
cause of action, and the judgment must be affirmed. 
JUDGMENT AFFIRMED. 


Bensgamin L. Matruews, APPELLEE, v. WruuuM H. Sowne, 
Cetia SowLe anD Hannan TIBBETS, APPELLANTS. 


1. Principal and Agent: SALE BY AGENT. An agent employed 
for a special purpose derives from this no general authority 
from his principal. If such an agent exceed his authority the 
principal is not bound. 

Where an agent with only special and limited 
authority to sell a tract of land for a fixed price in case he could 
sell it ‘‘immediately,” answered by letter that he could not sell 
it for that price, and requested permission to sell for consider- 
ably less, or if that were not given to ‘‘ let the matter drop ;’”? and 
afterwards, without any further communication with the owner 
of the land, sold it for the price at which it was first offered; 
held, That the sale was unauthorized and not binding upon the 
principal. = 


2. 


AppEaL from the district court of Jefferson county. 
The action was brought in that court to enforce the spe- 
cific performance of an alleged contract for the sale of a 
tract of land in that county. The contract was as follows: 

This contract made and entered into this 14th day 
of February, 1880, by and between W. H. Sowle of Los 
Angelos, California, party of the first part, and B. L. 
Matthews of Fairbury, Nebraska, party of the second 
part. The party of the first part agrees to sell to the 
second party for the sum of fifteen hundred dollars the 
following property situate in Jefferson county, Nebraska, 
to-wit: The south half of the south-east quarter of sec- 
tion six, town 1, range 2 east, and the north half of the 
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north-east quarter of section seven, town 1, range 2, east, 
all in Jefferson county, Nebraska. And the second party 
agrees to buy the said place at said sum. Said sum of 
money to be paid in cash down upon the first party 
executing and delivering to said second party a good and 
sufficient conveyance therefor. The first party agrees 
within a reasonable time to execute and deliver said con- 
veyance to said second party. 

Witness our hands this the day and year last above 


written. 
W. H. Sows, by 


W. H. Syeur, Agt. 
B. L. Matruews, by 
A. W. Marruews, Agt. 
Endorsed on the back: “ Fairbury, Nebraska, Feb. 
14th, 1880. Rec’d on the within contract the sum of 


$500.” 
W. H. Sownsz, by 


W. H. Snezz, Agt. 

On the same day there was paid on said contract the 
sum of $500, and plaintiff took possession of the prem- 
ises. Afterwards, and before commencement of this suit, 
he tendered the balance of purchase price, $1,000.00. 
The’ defendants all denied that Snell was their agent 
with power to bind them by contract, or that A. W. Mat- 
thews was the agent of the plaintiff with authority to 
bind him by the contract. They further allege that prior 
to the alleged sale to plaintiff, there was a bona fide sale 
of the land in controversy by Wm. H. Sowle and wife to 
the defendant, Hannah Tibbets, and this last named 
defendant, besides her answer, filed a cross bill ask- 
ing that the pretended sale to plaintiff may be declared 
null and void, and for other relief. Trial had before 
Weaver,J., and decree for plaintiff. Defendants appeal. 


S. N. Lindley (Marquett, Deweese &- Hall with him), 
for appellants. 
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1. The contract must be clearly proved. 2 Story’s 
Equity, 751, 764. Pomeroy on Contracts, sec. 186. 

2. There can be no contract unless the parties thereto 
assent, and they must assent to the same thing in the 
same sense. 1 Parsons on Contracts, 399, 400, 401, 402. 
McCotter v. Mayor, 87 N. Y., 825. Trevor v. Wood, 86N. 
Y., 807. Brittain v. Phillips, 24 Howard, N. Y., 171. 
Pomeroy on Contracts, sec. 64. ven when parties think 
they have agreed and made a contract, if, in fact, they at 
the time of its execution intended it in a different sense, 
there is no contract. Scranton v. Booth, 29 Barb., 171. 
Baldwin v. Mildeberger, 2 Hill, 176. Still further, if, in- 
stead of rejecting, Snell had accepted the offer, yet, if he 
ended by asking the plaintiff’s assent, as he unquestion- 
ably does, there is no contract till the assent is obtained. 
Hough v. Brown, 19 N. Y., 111. Pomeroy on Contracts, 
sec. 63 and notes. 

8. If there was no contract then there could be no 
partial performance, The alleged payment of $500 and 
the possession taken by A. W. Matthews with the assist- 
ance of Snell under such very suspicious circumstances 
of haste count for nothing. Pomeroy on Contracts, sec. 
115. Philips v. Thompson, 1 John. Ch., N. Y., 181. Park- 
hurst v. Van Cortland, 1 John., 278. Lord v. Underdonk, 
1 Sand. Ch., 579. Payment of the consideration will not 
cure a contract which is not in itself complete and valid 
atlaw. Rhodes v. Rhodes, 8 Sand. Ch., 279. Sites v. 
Keller ¢ Skinner, 6 Ohio, 489. Blanchard v. McDougal, 
6 Miss., 165. Knoll v. Harvey, 19 Miss., 111. Wagoner 
v. Booger, 8 Met., 209. ° 


Slocumb & Hambel and W. H. Snell, for appellee, 
argued mainly from the evidence alone to support the 
decree below, contending that Snell was the general 
agent of W. H. Sowle, with respect to everything per- 
taining to the land and especially for the purpose of mak- 
ing a sale of it on terms most advantageous to Sowle; 
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that at no time did it appear that said Snell ever refused 
or declined to act as agent for the sale of the land; that 
Snell’s letters referred to, as containing a “prompt and 
emphatic refusal” on his part to act as such agent, was 
of itself corroborative testimony showing that he accepted 
the agency and was using his utmost endeavors in the 
interest of Sowle to sell the land; and in that letter 
reported an offer to Sowle of $1,800, as he had no author- 
ity himself to close a sale for less than $1,500 without 
Sowle’s consent, 


Lake, Cn. J. 


In our view of this case the judgment of the district 
court cannot be upheld. The principal question pre- 
sented, and the one on which our decision must turn, is 
as to the authority of W. H. Snell to make the alleged 
sale. If such authority were conceded, or could reason- 
ably be found from the evidence, we should not hesitate 
upon the other points to uphold the sale and affirm the 
judgment. There is no ground for claiming that Snell 
was the general agent of the defendant. As to the land 
in question, in the matter of selling or negotiating a sale 
of it, his agency was special and depended entirely upon 
the approval of his principal. Snell’s own letters to Sowle, 
as well as those written in answer, show this to be so. 
With this understanding of the relation of Snell to the 
owner of the land, a correct solution of the question of 
authority is not, as it seems to us, at all difficult. 

It is claimed that authority to make the sale is suf- 
ficiently established by a letter written by Sowle to Snell, 
. of which the following is a copy: 

Los Anerxos, Cau., Jan. 19th, 1880. 

Mr. Snett—Dear Sir: Received your letter of Jan. 
6th, 1880. Mr. Crisp wrote me that Mr. Saxon would 
prosecute J. N. Thompson and others, if any, for stealing 
timber, and collect rents, etc., for the sum of $25. Itold Mr. 

26 
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Crisp to get the rent and employ Mr. Saxon and pay him 
the $25. But it seems by some means Mr. Saxon was not 
employed, and that you have been employed in his stead. 
I’m very ignorant so far and would like to know and must 
know the particulars. Have you received the $25 from 
Eli C. Crisp? If not, what will your charges be? I 
want to know in particular who it is that wants to buy 
the place. There is several parties here who are dis- 
satisfied with this country and are going back to Nebraska 
in the spring, as they have disposed of their property 
here, and they say, that they would rather have twenty- 
five acres of my land, as 1,000 acres here to farm, if itis 
as good as I represent it. But I suppose it would not 
show to an advantage, like it did, when I left there. 
Rather than to trouble myself any more about the place, 
and that my business here is much more important, and 
after reflecting upon the matter, I have concluded to take 
$1,500, fifteen hundred dollars, and if it can be sold for 
said sum do so, if not, I shall come back immediately 
and look into the matter thoroughly, or I will sell it to 
my sister, Mrs. Tibbets, then she will look into the mat- 
ter more particularly thanI do. I have not heard from 
Crisp for three months, though I have written to him 
several times. Answer immediately. 
W. H. Sowtsz, 

Much of this letter relates to matters other than the 
proposed sale, but we regard the whole of it as valuable, 
tending as it does to show the brief business connection 
between these parties, and their true relation to each 
other respecting the land. The letter was written in 
answer to one from Snell, under-date of January 6th, in. 
which he said he “could get $1,800 for the place,” and 
asked if he might sell it for that sum. If upon the 
receipt of this letter, to which an answer was required 
immediately, Snell had made a sale for the proposed price 
thus sent to him, undoubtedly Sowle would have been 
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bound by it. But he did not do so.. On the contrary he 
refused to act upon the offer in the most unqualified 
terms, as'is shown by the following extract from his let- 
ter written in reply, dated January 27th, 1880. “I can 
get you $1,300 for your place, and that is all I can 
get. If you don’t take this and take it now, I don’t 
know that I can ever get it. It is bound to be sold some 
time to pay off the debts, and if you don’t sell at private 
sale, it will be sold by the sheriff at court, and then I 
doubt if it brings $1,000. Now my advice to you as your 
attorney is, that you sell, and sell at $1,300 cash, if you can 
get it. Now if you want to do this, send me a power of 
attorney to sell at $1,800. Have it drawn up by an at- 
torney there and properly witnessed and acknowledged, 
and signed by you and wife, and also have Mrs. Tibbets 
send me a power of attorney to release mortgage. If you 
do this, do it right off, if not, let it drop, and the land will 
be sold at forced sale, and then Mrs. Tibbets will not, 
hers being a second mortgage as I understand, get hardly 
anything out of it. It costs money to sell land under a 
foreclosure of mortgage and you ought to know it. I 
have written you plainly because I think you are foolish 
for not taking the $1,300 cash and getting what you can. 
Of course, if you don’t sell now, and the land is sold by the 
sheriff, I will do all I can to get a big price, but'I doubt 
if you get more than $1,000, if you get this, at sheriff’s 
sale, and then the costs will have to be paid besides. If 
you sell answer by mail. 
W. H. Sneuu. 

With no authority except such as may be inferred from 
this correspondence, Snell as the agent of Sowle, and in 
his name, on the 14th day of February, nearly a month 
after the offer to sell for $1,500 had been made, entered 
into the written contract, under which the plaintiff claims, 
for the sale of the land for $1,500, the price at which it 
had been rejected. It is very clear that he had no right 
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to do this. The offer made by Sowle was not a continu- 
ing one. It was made with the intention clearly ex- 
pressed, that if accepted at all, it must be done “imme- 
diately.” It was not accepted, but, as we have seen, 
rejected. Thereupon, unless renewed, it was at an end, 
and a subsequent acceptance of no avail. An assent 
to a proposition to sell, as is well expressed in Benja- 
min on Sales, sec. 39 (c), “must, of course, be such as 
to conclude an agreement or contract between the par- 
ties. And to effect this, it must in every respect meet 
and correspond with the. offer, neither falling short 
of, nor going beyond, the terms proposed, but exactly 
meeting them at all points and closing with them just as 
they stand.” And further in the same section: “ If a con- 
dition be affixed by the party to whom the offer is made, 
or any modification or change in the offer requested, this 
constitutes in law a rejection of the offer, and a new pro- 
posal, equally ineffectual to complete the contract until 
assented to by the first proposers. Thus, if the offer by 
the intended vendor be answered by a proposal to give a 
less sum, this amounts to a rejection of the offer, which 
is at an end, and the party to whom it was made cannot 
afterwards bind the intended vendor by a simple accept- 
ance of the first offer.” The case at bar is fairly within 
this rule. Snell was the medium of communication be- 
tween Matthews and Sowle. Upon his suggestion he was, 
by Sowle’s letter of January 19th, given the agency to 
make a sale at once and for a fixed price. This agency 
being special, could only be executed so as to bind the 
principal, by keeping strictly within the prescribed 
bounds. An agent employed for a special purpose derives 
from this no general authority from his principal. 1 Par- 
sons on Contracts, 48. If such an agent exceed his 
authority the principal is not bound. Id., 40. Itis the 
duty of persons dealing with a special agent to ascertain 
the extent of his authority; and the principal will not be 
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bound by any act of the agent not warranted expressly 
by or by fair and necessary implication from the terms 
of the authority delegated to him. Chitty on Contracts, 
216. Sowle had neither said nor done anything from 
which Matthews could have supposed that Snell’s author- 
ity exceeded that given by the letter referred to. By the 
terms of that letter, as we have shown, the authority was 
required to be exercised at once, which was not done, nor 
until nearly a month afterwards, at which time the 
agency had been positively renounced by Snell’s letter of 
January 27th, and his authority terminated. There was 
a proposal by Sowle to sell for a given price, which was 
rejected. Accompanying the rejection was an offer of a 
less price, which was refused, and this was followed by an 
acceptance of the first proposal. 

Upon the facts of this case it is impossible to say that, 
at the time of entering into the contract for the sale of 
this land, Snell had any authority whatever to make it. 
It was a void act. For these reasons the judgment must 
be reversed and the action dismissed at the costs of the 
plaintiff. 

REVERSED AND DIsMIssED. 


Nancy M. Rosinson, PLAINTIFF IN ERROR, V. Patrick W. 
O’ConNER, AND OTHERS, DEFENDANTS IN ERROR. 

Referee: PRACTICE. The right of a referee to proceed with a 
trial of issues referred to him by order of court, does not ex- 


tend beyond the time at which he is directed to make his 
report. 


Error to the district court for Lancaster county. The 
facts appear in the opinion. 
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Brown, Ryan & Brown, and Harwood d Ames, for plain- 
tiff in error. 


Lamb, Billingsley & Lambertson, for defendants in 
error. 


Laks, On. J. 


According to the view we take of this case, the judg- 
ment must be reversed on the sole ground of a want of 
jurisdiction in the referee. 

It appears that the referee was appointed at the Octo- 
ber term, 1879, of the district court, and that on the 14th 
day of said term, to-wit: on the 10th of November, 1879, 
the time within which he was required to make ard file 
his report, was “ by the court extended to the first day of 
the next term,” viz: the February term, 1880, But noth- 
ing whatever was done by the referee in the discharge of 
his duties under this authority until the time limited had 
fully expired, and this only in direct opposition to the 
earnest protest of the plaintiff in error, who filed an ob- 
jection to his proceeding with the trial for want of juris- 
diction to do so. The plaintiffs (defendants in error) 
however, insisting upon a trial, this objection was disre- 
garded, and on the 19th of March, 1880, the report was 
completed and filed. Thereupon exceptions to the report 
were taken by which, among other questions raised, that 
of the referee’s jurisdiction was renewed, and subse-. 
* quently overruled by the court. 

In this we think there was error. The referee was the 
court’s officer; his right to proceed with the trial of the 
issues submitted to him depended entirely upon the order 
of the court, which he was not at liberty either to disre- 
gard or to transcend in any particular. When the time 
at which he was required to make his report had arrived 
his authocity was at an end, and all that he afterwards did 
was void. Therefore the report should have been set aside. 
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The referee having acted without jurisdiction, his rulings 
upon the other questions raised before him will not be 
noticed. The judgment must be reversed, the report of 
the referee set aside, and the cause remanded for fur- 


ther proceedings. 
REVERSED AND REMANDED. 


Toe Srarz, Ex rEL. Gran Ensian, v, Jonn Wa.uicns, 
Avuprror oF Pusiic Accounts. 


1, Warrants on State Treasury: APPROPRIATION: CONSTITU- 
TIONAL LAW. Warrants on the state treasury can only be 
drawn in pursuance of specific appropiations made by law. 
Cons., Sec. 22, Art. IIT. : 

2. Legislative Appropriation. An appropriation for objects 
described thus: ‘‘ Fugitives from justice, rewards for escaped 
convicts, sheriffs’ fees for conveying convicts to penitentiary, 
etc., $18,000,” cannot be drawn against in payment of sherifi’s 
fees for conveying juvenile offenders to the state reform school. 


OniatnaL application for mandamus, 
O. P. Mason, for relator. 


Laxe, Cu. J. 


The relator is sheriff of Lancaster county. In the dis- 
charge of his duties as such he was required to convey 
one Nathaniel Brewster, a convicted juvenile offender, to 
the state reform school af Kearney, for which service he 
is justly entitled to receive from the state the sum of 
$41.45, as the amount of his proper fees and expenses. 
He has made an account thereof in due form and pre- 
sented it to the respondent, who has audited and allowed 
it, but refuses to draw his warrant upon the treasurer 
therefor, upon the sole ground of there being, as he 
claims, no appropriation from which it can lawfully be 
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paid. And the sole question to be answered is whether 
there be such an appropriation or not. : 

The constitution, in sec. 22, Article ITI, declares that : 
“No money shall be drawn from the treasury except in 
pursuance of a specific appropriation made by law, and 
on the presentation of a warrant issued by the auditor 
thereon.” On behalf of the relator it is urged that this 
constitutional requirement is fully answered, as to this 
claim, in the following item of the general appropriation 
act, approved March Ist, 1881, in these words: “That the 
following sums of money, or so much thereof as may be 
necessary, is hereby appropriated for the payment of the 
current expenses of the government, for the years ending 
March 81st, 1882, and March 31st, 18838,” etc. Then fol- 
low the several objects arid amounts, among which we find: 
“Fugitives from justice, rewards for escaped convicts, 
sheriffs’ fees for conveying convicts to penitentiary, etc., 
$18,000.” If the relator’s demand fall within the pur- 
view of this clause, then the auditor is authorized to 
draw his warrant for the amount, there being still an un- 
expended balanee sufficient to meet it, otherwise he is 
not. 

It is not really insisted by counsel for the relator that 
the service performed by him related either to “fugitives 
from justice,” to “escaped convicts,” or to the “convey- 
ing of convicts to the penitentiary.” It is very clear 
that it belongs to neither of these. But, it is said, that, 
in character, itis like unto the latter, and therefore, is 
fairly covered by the abbreviation “ etc.” which follows it, 
and by which the legislature must have intended any and 
all other objects similar to those specially mentioned. 

That such may have been, and probably was, the design 
of the legislature, we admit, but that “ete.” designates 
any object, or number of objects, in particular, we deny. 
It is equivalent to saying “ and others,” or ‘‘and so forth,” 
which cannot properly be said to be a “specific” designa- 
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tion of anything. In construing this provision of the 
constitution the rule that the words are to be given their 
usual, ordinary meaning, must not be disregarded. By 
this rule the term “ specific appropriation ” means a par- 
ticular, a definite, a limited, a precise appropriation, 
which as to the services in question we do not think this 
appropriation is. To hold it to be so, would, we think, 
open a very wide and dangerous door to the treasury, and 
practically nullify one of the most valuable provisions of 
the constitution. 

In the connection in which it is here found, we do not 
think that this abbreviation can be given any effect 
whatever. For these reasons the writ must be denied. 

Wait Denrep. 


Hiram W. W. BELL, PLAINTIFF IN ERROR, Y. JOHN SHERER, 
DEFENDANT IN ERROR. 


1. Pleading: prETirion. A defendant has the right to insist that 
all of the facts essential to the existence of a cause of action 
against him and in favor of the plaintiff be stated in the petition. 
Such.is the rule of the code. 

'; concLusions. And this rule is not duly ob- 

served by simply stating conclusions, or ultimate facts, which 

should be left to inference from primary facts properly alleged. 

WAIVER. But such non-observance of the 
rule may be waived, and is waived, by answering to the merits, 
and going to trial without objection. 

4, Brror:; WEIGHT OF EVIDENCE. In a proceeding in error 
the finding of a trial court, upon conflicting evidence, will not 
be disturbed, when it is not manifest that injustice has been 
done. Evidence examined and rule applied. 


2. 


3. ——: 


Error to the district court for Saline county. Tried 
below before Weaver, J. 


M. B.C. True, for plaintiff in error, 
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Hastings é McGintie, for defendant in error. 
. Laks, Cx. J, 


This is a proceeding in error. The points relied on for. 
obtaining a reversal of the judgment aretwo. First. That 
the finding and judgment are contrary to the evidence 
and law of the case. Second. That the petition states no 
cause of action. 

The action was brought by the defendant in error to 
recover the possession of specific personal property, con- 
sisting of one reaper and mower, twenty-four acres of 
corn, and a stack of wheat, all of the value of one hun- 
dred dollars, which had been seized under an execution 
to satisfy a judgment against him. The ground upon 
which the right to recover was placed was the exempt 
character of the property, as shown by the averment 
“that each and all of the above described goods and 
chattels consists of articles which are, and were at the 
time of said levy, specified in the statute as absolutely 
exempt from levy or sale on execution ; and this plaintiff 
was at the time of levying of said execution by said 
defendant on said goods and chattels, and now is, a resi- 
dent of the state of Nebraska, and the head of a family, 
and actually engaged in the business of agriculture, and 
then claimed, and now claims, said property as exempt.” 

To this averment it is now for the first time objected 
that it deals with conclusions merely, giving no facts on 
which those conclusions must of necessity depend. For 
instance, it is alleged that the property in controversy 
“was exempt from execution,” yet there are no facts 
from which it could be inferred that dt really was 50 
exempt. Had this objection been properly presented in 
the court below, probably it would have been sustained. 
But, being made for the first time here, although the 
averment that the property was exempt is but a conclu- 
sion, it having been so satisfactory that issue was taken 
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upon it, by answering to the merits, it is new too late ta 
urge it. A defendant has the right unquestionably to 
insist that all of the facts essential to the existence of a 
cause of action against him, and in favor of the plaintiff, 
be stated in the petition. The rule of the code upon this 
point requires: “A statement of the facts constituting the 
cause of action in ordinary and concise Janguage, and 
without repetition.” Sec, 92. And this rule is not duly 
observed by simply stating conclusions, or ultimate facts, 
which should be left to inference from primary facts 
properly alleged. But such non-observance of the rule 
may be waived, and is waived, by answering to the mer- 
its, and going to trial without objection. 

As to the question of the sufficiency of the evidence to 
sustain the finding, there is no just cause of complaint. 
The only witnesses called were the parties themselves. 
According to the testimony of the defendant in error it 
may reasonably be inferred that he was entitled to hold 
the whole of the property levied upon as exempt. He 
swore that he was a resident of this state, the head of a 
family and engaged in agriculture; that the whole of his 
personal property, besides household furniture, consisted 
of an old reaper worth about ten dollars, two horses and 
harness, a cultivator, plow, harrow, wagon, one cow, two 
hogs, and some two dozen pigs about three months old, 
twenty bushels of wheat, ten or twelve bushels of pota- 
toes, and oats and corn sufficient only for food for his 
stock for about three months. His testimony is some- 
what indefinite, but this is its fair import, and we think 
it brings his case fairly within the letter and spirit of the 
statute. 

Opposed to this there is the testimony of the plaintiff 
in error, which, however, is confined solely to the quantity 
of grain owned by Sherer at the time of the levy. He 
makes no mention of any other property. His state- 
ments likewise are quite indefinite and unsatisfactory. 
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He says: “I examined that corn. * * * Sherer told 
me there was from twenty to twenty-four acres in the 
piece on which I levied. The character of the corn was, 
I considered, better than the averagethat year. * * * 
I should judge there would be an average yield of from 
thirty to thirty-three bushels per acre. * * * J left 
Sherer a strip of corn running east from his house, I 
should think from four to six acres, the average was as 
good as the average in the field. * * * He hada 
stack of oats, two stacks of oats, and a stack of wheat, 
and I believe one or two ricks of wheat. It was in ricks; 
it was stacked loosely, The oats I think were very fair, 
they were stacked well, and lay well. There was one side 
of one of the stacks had the appearance of being sprouted. 
They were not large stacks; they were small stacks. I- 
think they would average sixty to eighty bushels to the 
stack.” 

In addition to what we have just quoted, which is the 
substance of the testimony of this witness, there was in- 
troduced a written list of property served by Sherer upon 
Bell, at the time of the levy, with a view of having his 
exemptions determined under sections 521, 522, and 528 
of the code. Itis true that the quantity of grain men- 
tioned in this list is somewhat larger than that testified 
to by Sherer upon the witness stand, but then it was 
based upon a mere estimate made before the wheat and 
oats were thrashed, or the corn harvested, while his testi- 
mony was given afterwards, and when he had the means 
- of knowing pretty nearly the actual quantity. In other 
respects the list does not differ materially from his oral 
testimony. 

Such being the testimony and showing on which the 
court below had to pass, we do not think there is any 
reasonable ground for saying.that injustice has been 
done. Atany rate it is not manifest that such is the 
case, and therefore the judgment must be affirmed. 

JUDGMENT: AFFIRMED. 
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Martin A, Rich ET AL., PLAINTIFFS IN ERROR, v. Hiram 
SAVAGE ET AL., DEFENDANTS IN ERROR. 


1. Replevin: RETURN OF PROPERTY. One B., as surety upon 
an undertaking in replevin, after judgment against him for a 
return of the property or its value, took the property in contro- 
versy under a chattel mortgage from R. to whom it had been 
sold, and delivered it to the party entitled to it under the judg- 
ment in satisfaction thereof. Held, That he thereby surren- 
dered his claim under the mortgage. 

2. ———: -———: QUESTION FOR JuRY. R. and G. purchased _ 
a well auger and appliances from M., while an action for the 
possession of the same was pending between M. & S. Judg- 
ment was rendered in favor of S., when B., one of the sureties 
on the undertaking in replevin, obtained possession of the prop- 
erty under a inortgage and delivered it to S. Held, That the 
question whether such delivery was with the assentcf R. and 
G. was properly subinitted to the jury. 


Error to the district court for Gage county. Tried 
below before WravER, J., 


Colby & Hazlett, for plaintiffs in error. 


Bush & Rickards, for defendants in error. 
Maxwetu, J, 


This is an action of replevin brought by the plaintiffs 
against the defendants, to recover the possession of a well 
auger and appliances. 

The defendants in answer to the petition allege in sub- 
stance, that on the 5th of May, 1879, Hiram Savage, 
one of the defendants herein, recovered a judgment in 
the district court of Gage county, against Samuel May- 
berry, for the possession of the property in question, and 
that the issues presented in said action were the same as 
are presented in this case, and that the plaintiffs pur- 
chased the interest of said Mayberry ‘in said property, 
while said action was pending, and are bound by the 
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judgment in favor of the defendant. Yo this answer the 
plaintiffs filed a reply in which they admit the recovery 
of the judgment; admit that they purchased the interest 
of Mayberry in the property in controversy while the 
action between Savage and Mayberry was pending, and 
state in substance, that after the judgment in favor of 
Savage, one James Boyd, one of the sureties on the un- 
dertaking in replevin for Mayberry, obtained possession 
of the property in dispute under a chattel mortgage, given 
by Mayberry to him, to secure the sum of $75.00, and 
- delivered said property to Savage in satisfaction of said 
judgment in replevin. That afterwards, and prior to 
bringing this action, said Boyd released for a time his 
right to the possession of the property in question, under 
said chattel mortgage, and authorized the plaintiffs to 
take possession of said property, etc. On the irial of the 
cause in the court below the jury found in favor of the 
defendants, and that the value of the property was the 
sum of $200.00. A motion for a new trial having been 
overruled judgment was entered on the verdict. 

There is testimony tending to show that the plaintiffs 
gave their consent to Boyd’s taking the property in dispute 
under his mortgage, and delivering it to Savage, in satis- 
faction of the judgment. ‘This being the case, the court 
instructed the jury as follows: 

“The plaintiffs in their reply in this cause state that 
James Boyd, prior to the time of the delivery of the prop- 
erty in controversy to the defendant Savage, had a chat- 
tel mortgage on said property for seventy-five dollars, and 
that Boyd having the property in possession by virtue of 
said mortgage, delivered the same to the defendant, in 
satisfaction of a certain judgment and heretofore ren- 
dered ; and the reply of plaintiffs further says that James 
Boyd is one of the parties against whom the judgment 
existed. This delivery of Boyd conveyed all of his inter- 
est to the defendants, and the court instructs you that 
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from these facts set up in plaintiffs’ reply the defendants 
have a right to recover, and the value of their possession 
was at least equal to the amount of Boyd’s interest as 
shown by the reply, viz: $75.00, and interest on the same 
at seven per cent since the commencement of this suit.” 

“And now, if you shall find from the evidence that the 
plaintiffs in this suit consented, for the said Boyd, to de- 
liver the said property in controversy to the defendants, in 
satisfaction of the judgment mentioned in the reply, then 
you will find that the defendants were the owners of the 
property at the commencement of this suit, and find, what 
the value of the property was at that time, and assess the 
defendants’ damages at such amount as may be just and 
proper for the unlawful taking of said property by the 
plaintiffs.”’ 

The first of these instructions is based upon the fact 
that a judgment for a return of the property in contro- 
versy, or its value, had been rendered against Mayberry, 
and that Boyd was one of the sureties upon the under- 
taking, and liable to pay the judgment. Boyd therefore, 
instead of paying the value of the property, took posses- 
sion of it under an alleged chattel mortgage, and deliv- 
ered it to the party entitled to it under the judgment, and 
so discharged his liability, This delivery seems to have 
’ been made without any conditions, and Boyd thereby 
seems to have surrendered his claim. If this was not so 
he could have delivered the property to Savage, and 
thereby have obtained satisfaction of the judgment, and 
immediately thereafter have claimed the property under 
the mortgage. This he could not do, and there is no 
error in the instruction. 

The second instruction is predicated upon the testi- 
mony tending to show the consent of Rich to the deliv- 
ery of the property to Savage in satisfaction of the judg- 
ment. Itis claimed that the testimony does not war- 
rant the instruction, but we think it does. In fact, in 
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reading the testimony upon that point, we are led to be- 
lieve that there was a scheme to use this property to 
satisfy the judgment in favor of Savage, and immediately 
after such satisfaction claim the property as belonging 
to the plaintiff. 

Honesty and fair dealing do not require so many shiits 
and devices, and, in our opinion, the instruction was proper. 
The value of the property was fixed by the plaintiff, Rich, 
at $200.00, and his is the only testimony upon that point. 
The defendants are entitled to a return of the property—- 
not a portion of it—or its value in money. They are 
therefore entitled to the amount of the judgment. There 
is no error in the record, and the judgment is affirmed. 

JupamMEeNT AFFIRMED. 


Grorcre FisgEer, APPELLEE, v. Mary J. FisHer, apPen- 
LANT. 

Deed: EXECUTION BY ONE NON COMPOS MENTIS. One F., who 
was subject to aberration of mind, to such a degree as at times 
to be non compos mentis, and while in that condition executed a 
deed for all his real estate to one H., who thereupon conveyed . 
to the wife of F., no consideration being paid. Held, That F. 
was entitled to a cancellation of the deed and a reconveyance. 


Apprat from the district court of Jefferson county. 
Tried below before WEavER, J. 


Slocum) d: Hambel, for appellant, cited Mulloy v. In- 
galls, 4 Neb., 117. Jackson v. King, 4 Cowen, 207. S.C. 
15 American Dec., 357. Burgess v. Pollock, 53 Iowa, 278. 
S. C., 36 Amer.-Rep., 219. Stewart's Executors v. Lis- 
penard, 26 Wend., 255. Blanchard v. Nestle, 3 Denio, 37. 
Franklin v. Kelly, 2 Neb., 117. Staples v. Wellington, 58 
Maine, 453. Chandler v, Barrett, 21 La. An., 58. Lewis 
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v. Baird, 3 McLean, 56. Hix v. Whittemore, 4 Metcalf, 
545. ° 


S. N. Lindley and J. S. Tate, for appellee. 
MaxweEL, J. 


This is an action to cancel a deed conveying certain 
real estate belonging to the plaintiff. The plaintiff al- 
leges in his petition that he is in possession of certain 
real estate, a description of which is set out in the peti- 
tion; that he is aged and of infirm health, and is subject 
to temporary aberrations of mind, to such a degree, as to 
be at times entirely non compos mentis ; that in December, 
1879, while suffering from an attack of this kind, and ° 
while not conscious of what he was doing, he was induced 
by the defendant, who is his wife, to execute to one Jacob 
Hedden a deed conveying all of his real estate, a descrip- 
tion of which is set out; that thereupon said Hedden con- 
veyed said land to the defendant; that both of said con- 
veyances were entirely without consideration, and were 
made for the purpose of defrauding the plaintiff; that as 
soon as the plaintiff recovered from said aberration of 
mind and heard of said conveyance, he demanded a 
reconveyance of said land from said defendant; that said 
defendant then refused and still refuses so to reconvey ; 
that the defendant has removed from said land and has 
sold, or threatened to sell, all the grain raised thereon dur- 
the year 1880, together with other personal property on said 
land; that the plaintiff’s health is still so feeble that he 
ig unable to protect his property; that he has no other 
property to pay his debts or as a means of support. 
The plaintiff therefore prays that said deeds be declared 
fraudulent and void, and that the. defendant be required 
to reconvey to the plaintiff, etc. 

The defendant in her answer admits that she is the 

- wife of the plaintiff, admits that a deed of conveyance of 
27 
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the land described in the petition was made by the plain- 
tiff to Hedden, and by Hedden to her, but she denies that 
said deeds were made without consideration, but alleges 
that the plaintiff was indebted to her in the sum of 
$800.00 for moneys loaned out of her separate estate, 
and that the plaintiff by said conveyance intended to pre- 
fer her claim over that of other creditors ; that the plaintiff, 
by gross and abusive treatment and repeated threats of 
personal violence, has compelled the defendant to aban- 
don said premises, and to rély upon her own personal 
exertions with the assistance of friends for her support ; 
that said real estate was acquired and improved almost 
entirely by the labor of the defendant and her children, 
and by moneys derived from her separate estate, etc. 

The reply is a general denial. 

On the trial of the cause the court found “all the alle- 
gations contained in the plaintiff’s petition to be true and 
supported by the evidence,” and rendered a decree in 
favor of the plaintiff and required the defendant to re- 
convey said premises within ten days, etc. The defend- 
ant appeals to this court. 

The only objection urged against the decree is that it 
is not sustained by the evidence. The testimony clearly 
establishes the following facts. First. That the plaintiff 
was not in his right mind at: the time he executed the 
deed to Hedden for the premises in question. Second. 
That no consideration whatever was paid for the land. 

These facts certainly were sufficient to justify the court 
in decreeing a reconveyance. A review of the testimony, 
which is quite voluminous, would merely carry into the 
reports matters pertaining to the private affairs of a fam- 
ily, without subserving any good purpose. 

The decree is clearly right, and is in all things 


affirmed. 
Decree AFFIRMED. 
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CHURCHILL PARKER, PLAINTIFF IN ERROR, Y. JOSEPH Nan- 
SON, ET AL., DEFENDANTS IN ERROR. 


1. Action for Use and Occupation: VERDICT FOR THE PIAIN- 
TIFF, Evidence examined, held, not to support the verdict, and 
anew trial awarded. _ 

2. Landlord and Tenant. A tenant in possession of property 
under 4 lease cannot dispute his landlord’s title, nor tuke from 
another a paramount title to the injury of his landlord, norab- 
solve himself from the payment of reut to his landlord, by tak- 
ing a lease from a stranger. 


Error to the district court for Douglas county. Tried 
below before Savacs, J. 


Kennedy & Gilbert, and John D. Howe, for plaintiff in 
error. 


Redick & Connell, for defendants in error. 
Lake, Cu. J. 


The verdict in this case cannot possibly be upheld. 
The evidence is overwhelmingly against it. Even that 
introduced by the defendants in error alone does not 
support it. 

The action was brought to recover for the wrongful use 
and occupation of certain premises, belonging to the de- 
fendants in error, which they allege the plaintiff in error 
did “on the 8th day of September, 1877, and while said 
premises were in the peaceable possession of” the defend- 
ants in error, “ wrongfully and unlawfully obtain and 
take possession,” and did keep them out of possession, 
“from said last mentioned date until about the 8th day 
of February, 1879,” by reason of which they have “sus- 
tained damages in the sum of twelve hundred and seventy- 
five dollars.” 

There is not « particle of evidence to show this charge 
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to be true. It is not proved that Parker was in the occu- 
pancy of the premises during any portion of the time 
mentioned, but on the contrary it is conclusively shown 
that he was not. The uncontroverted evidence is that 
on the 6th of September, 1877, the defendants in error, 
being then the equitable owners, through their agents and 
attorneys John I. Redick and W. J. Connell, executed a 
lease of said premises, running six months, to Susan T. 
King, the wife of R. G. King, who for several years pre- 
vious to this time was the owner, and in the actual occu- 
pancy thereof. The lease was executed by “Susan T. 
King, by R. G. King, agt.” The rent reserved was $225.00, 
payable Sept. 20th, 1877, and three other payments of 
$75.00 each, on the 6th days of Dec., Jan., and Feb. fol- 
lowing. Under this lease King and his wife, who were 
already in possession, continued to occupy said premises 
during the whole of said term, which expired March 5th, 
1878, and afterwards, until the 18th of that month, when 
they were takcn possession of by O. P, Hurford, as 
receiver, duly appointed by the United States circuit 
court for the district of Nebraska, in the suit of The First 
National Bank of Omaha v. Susan T, King, and others, in 
which suit the defendants in error were parties. Hurford 
remained in possession until long after the time for which 
damages were claimed against Parker, 

The only connection that the plaintiff in error had with 
the premises in question, briefly stated, is this. Having 
an equitable interest in them, subject, however, as it ap- 
pears, to that of the defendants in error, and learning 
that the legal title to an eighty acre tract, of which the 
premises in question were a part, was held by the Omaha 
aud Northwestern Railroad Company, he procured a 
conveyance in fee to himself, without their knowledge, 
and on the 14th of January, 1878, gave a lease thereof to 
said R.G. King, for the term of two years, at a stipulated 
rent. This lease contained a provision to the effect that 
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if King paid the rent agreed upon, together with certain 
other obligations which Parker held against him, taxes, ° 
etc., he would convey the land to Susan T. King, accord- 
ing to the conditions of a contract also entered into with 
her sometime previous. It is not shown that King or his 
wife paid any rent, or performed any of the stipulations 
of said lease or contrac’ on their part. Their occupancy, 
which commenced under the lease taken from Redick & 
Connell as before stated, was not interrupted until by 
the entry of the receiver Hurford, under the order of the 
court. Under this state of facts, it seems very clear to us 
that no cause of action is shown against Parker, and that 
the recovery was unwarranted. King and his wife were 
the tenants of the defendants in error. Between them the 
relation of landlord and tenant was established by the 
lease from Redick & Connell, and this relationship was not 
in the least affected by the taking of a subsequent lease 
or contract from Parker. They, and not Parker, were 
liable for such occupancy. 

In 1 Greenleaf on Evidence, sec. 25, it is said: “It was 
an early rule of feudal policy that the tenant should not be 
permitted to deny the title of the lord, from whom he had 
received investiture, and whose liegeman he had become; 
but as long as that relation existed, the title of the lord 
was conclusively presumed against the tenant to be per- 
fect and valid. And though the feudal reasons of the 
rule have long since ceased ye other reasons of public 
policy have arisen in their place, thereby preserving the 
rule in its original vigor.” 

And in 1 Phillips on Evidence, Cowen & Hills, and Ed- 
wards’ Notes, 467: “Where a tenancy is created by a 
lease by deed indented, the tenant may be estopped from 
saying anything repugnant to it, according to the strict 
law of estoppels as applicable to deeds. Where the lease 
is not by deed, the tenant, or any person claiming under 
him, is precluded from objecting to the title of the land- 
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lord from whom he has received possession, or to the title 
of any party claiming under his landlord.” And the rule 
is the same where the tenant takes the lease, while he is in 
possession. McConnell v. Bowdry’s Heirs, 4 Monroe, 392. 
So, too, if the tenant hold over after the expiration of his 
term. Mattis v. Robinson, 1 Neb., 1. 

Such being the facts and the law applicable thereto, 
we are of the opinion that the court erred in refusing to 
give to the jury several instructions requested by counsel 
for the plaintiff in error, among which were the follow- 
ing: 

“11, There is no dispute that King at the time he took 
the lease of the mill property from Redick & Connell, 
Sept. 6th, 1877, became the tenant of Redick & Connell, 
and was holden to them for the rents of the mill under 
said lease for the full term specified in the lease.” 

“19, King, while in possession of said property, under 
said lease, as the tenant of Redick & Connell, could not 
take a paramount title from Parker, or any one else, to 
the injury or detriment of his landlords. In other words, 
King could not dispute the title of his landlords, Redick 
& Connell, to the property, nor absolve himself from the 
payment of rent to them during the existence of that rela- 
tion by acknowledging Parker as his landlord, or by tak- 
ing a lease from him.” 

“13. The conveyance by Redick & Connell to the 
plaintiffs during the life of the lease carried with it all 
the rights that Redick & Connell had, and so jong as King 
occupied the mill property under that lease, after that 
date, as between him and the plaintiffs, he was their 
tenant, and was liable to them for such use and occupa- 
tion of the mill property for that time.” 

There are several other matters of alleged error relied 
on, but the ones we have here noticed being radical and 
decisive of the case, we will not take time to refer to 
them. 
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The judgment must be reversed, and a new trial 


awarded, 
REVERSED AND REMANDED. 


Wriiiam R, StRInz, PLAINTIFF IN ERROR, Vv. Moses Kaur- 
MAN, DEFENDANT IN ERROR. 

Practice in Justices’ Courts: VACATION OF JUDGMENT. Where 
a defendant has entered his appearance to the action, and ab- 


sents himself on the day of trial, he is not entitled to have the 
judgment against him set aside, under sec. 1001 of the code. 


Error to the district court for Otoe county. Tried be- 
low before Pounn, J. 


C. W. Seymour and T. B. Stevenson, for plaintiff in 
error. 


Watson & Wodehouse, for defendant in error. 
Lake, Cu, J. 


In Strine v. Kingsbaker, ante page 52, we held that 
where a judgment is rendered against a defendant on a 
default by a justice of che peace, he may, as a matter of 
right, have it set aside, as provided in sec. 1001 of the 
code, Comp. Stats., 645. And in Clendenning v. Crawford, 
7 Neb., 474, the same principle was recognized in the rul- 
ing, that, where a defendant fails to appear as com-— 
manded by the summons, and judgment goes against him, 
he cannot appeal, his remedy being the one given by this 
section of the statute. 

But the precise question here presented was not in- 
volved in those two cases. The question now to be decided 
is, whether, after an appearance by the defendant, issue 
joined, and a continuance of the case, he may, upon ab- 
senting himself on the day of trial, still have the benefit 
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of that provision of the law? On the one hand, it is 
strongly insisted that he may, while on the other it is 
contended that he may not, and that the right belongs 
only to defendants who have failed to appear to the 
action. 

It must be admitted that the question is not free from 
embarrassment. Our duty is, of course, to ascertain and 
declare the will of the law makers in framing the provi- 
sion. It is declared, that “when judgment shall have 
been rendered against a defendant, in his absence, the 
same may be set aside,” upon certain conditions. The 
required “conditions” were complied with, and the ques- 
tion must be determined by the meaning to be given to 
the words “in his absence,” as used in the quotation. 

. Are they to be taken literally, and as embracing every case 
of personal absence of a defendant from the presence of 
a, justice when judgment is rendered against him? If so, 
then the collection of demands in justices’ courts can be 
postponed indefinitely at the option of the debtor. If 
after an appearance, and issue joined, a defendant has 
the power, by absenting himself on the day of trial, to 
have the judgment set aside once, what is there to pre- 
vent him from doing so again, or indeed any number of 
times that he may choose? There is certainly nothing, 
if the construction contended for by counsel for the plain- 
tiff in error is the true one. 

Indeed, if so literal a construction were given, a de- 
fendant would be enabled, even after trial had, if the justice 
chose to postpone his decision—as he may do for four 
days, in certain cases—to render the judgment abortive 
by a resort to this provision of the law. We cannot think 
that results, so pernicious as these would be, could have 
been intended by the legislature, and we are therefore in- 
clined to hold, as claimed by counsel for the defendant in 
errcr, that the word “ absence” as here used is equivalent 
to non-appearance to the action. In this we are sup- 
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ported by Worcester, who, in his unabridged dictionary, 
adopting the definition of Burrill, says: “absence” in 
law means “non-appearance.” The plaintiff in error 
therefore was not absent in the legal sense of the word. 
In obedience to the command of the summons he had ap- 
peared ; he was not in default ; he was in court, although 
not personally present, and therefore not within the con- 
templation of the section. under which he seeks relief. 


The judgment must be affirmed. 
JUDGMENT AFFIRMED. 


Tae Srare or NEpRASKA, EX REL. Een H. Tucker, v. 
Esrex SanForp. 


Release of exempt property from attachment. Exempt prop- 
erty held by a constable under an order of attachment, issued by 
a justice of the peace, cannot be released under sections 522 and 
523 of the code, but may be by order of the justice. 


OrnicInaL application for mandamus. 
Bush & Rickards, and Hale & Bibb, for the relator. 


A. Hardy, for the respondent. 
Lake, Ca. i: 


This is an original application for a peremptory writ 
of mandamus to compel the defendant as constable to 
call appraisers, and have the relator’s exemption of per- 
sonal property in lieu of a homestead ascertained, under 
sections 521, 522, 528 of the code. This is desired with a 
view of thereby reléasing certain of the property from an 
order of attachment under which the officer seized and 
still holds it. From the view we take of the case but 
a single question need be considered, and that is simply 
whether these sections apply where property is so held, 
They are as follows ; 


io 
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Sec. 521. All heads of families who have neither 
lands, town lots, or houses subject to exemption as a 
homestead under the laws of this state, shall have 
exempt from forced sale on execution the sum of five 
hundred dollars in personal property. 

Sec. 522. Any person-desiring to avail himself of the 
exemption, as provided in the preceding section, must file 
an inventory, under oath, in.the court where the judg- 
ment is obtained, or with the officer holding the execution, 
of the whole of the personal property owned by him or them, 
at any time before the sale of the property; and it shall be 
the duty of the officer to whom the execution is directed, 
to call to his assistance three disinterested freeholders of 
the county where the property may be, who, after being 
duly sworn by said officer, shall appraise said property 
at its cash value. 

Sec. 528. Upon such inventory and appraisal] being 
completed, the defendant in execution, or his authorized 
agent, may select from such inventory an amount of such 
property, not exceeding, according to such appraisal, the 
amount or value herein exempted, but if neither such de- 
fendant, nor his agent, shall appear and make such selec- 
tion, the officer shall make the same for him. 

Now can it reasonably be:said of this language that it 
is susceptible of a construction which will make the steps 
’ provided for in the last two sections applicable where 
property of a debtor is held under an order of attachment ? 
That property which is exempt from forced sale on exe- 
cution is not attachable, is unquestionably true ; but how 
is its exempt character to be established? Could it have 
been the design of the legislature, where a debtor's prop- 
erty is attached, and the court, in the language of the 
statute, has thereby “acquired jurisdiction” over it, that 
upon a mere ex parte affidavit and valuation, his right to 
an exemption out of it and its extent may be definitely 
settled? We think not, The language of the statute 
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evinces no such intention, and besides, such a rule would 
be entirely unreasonable and hostile to all of the analo- 
gies of the law. , , 
. To us the idea very clearly expressed by this language 
is, that the proceeding sought by the relator was intended 
to be given only where property of a defendant is seized, 
after judgment, under an ordinary execution. The first 
step to be taken is the filing of an inventory by the 
debtor of all his personal property ‘‘in the court where 
the judgment is obtained, or with the officer holding the 
execution,” But in the case of the relator this could not 
have been done, for the very good reason that no judg- 
ment had yet been rendered, nor execution issued. The 
action had just been commenced, the property of the 
debtor seized and brought within the control, not of a 
mere ministerial officer, but of a court possessing juris- 
diction to judge all rights respecting it; and surely the 
law is not so unreasonable as to require that same prop- 
erty to be released through a mere ¢~ parte proceeding 
before a constable. 

When a constable under an order of attachment seizes 
property of the defendant, he is required to “ hold it sub- 
ject to the order of the justice.” Sec. 929, code of civil 
procedure. If, because it is exempt from forced sale in 
payment of debts, its release be desired, it may be had 
through an order of the justice to that effect. We are 
of opinion that the writ should be denied. 
Writ Deniep. 


Maxwe, J., dissenting. 


I concur in the opinion of the majority of the court, 
so far as it is held that the justice may discharge the 
property attached, but I cannot give my assent to that 
portion of the opinion which holds that that remedy 
and replevin are exclusive. 

The articles levied upon in this case, are the following; 
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Boxes of household goods, consisting of beds, bedding, 
pictures and wearing apparel. 

1 chest containing dishes and wearing apparel. 

1 extension table. 

1 bdl chairs. 

1 heating stove. 

1 bundle of stove pipe and loose joints, 

1 bundle of elbaws. 

1 wash stand. 

1 cook stove. 

1 RB. chair and stand attached. 

1 sewing machine. 

1 table. 

1 desk. 

1 box or chest of carpenter tools. 

The case is submitted to the court upon the following 
statement of facts: 

Itis hereby stipulated and agreed by the parties hereto : 
1. That the plaintiff, Tucker, is the head of a family 
residing with the same. 

2. That he has resided in Gage county, Nebraska, for 
three years, prior to January 1st, 1882. 

8, Thaton January 1st, 1882, he went into the state 
of Missouri, engaged in business there as foreman of a 
gang of carpenters on a railroad, for which he was to be 
paid a monthly salary, and with intention of removing 
there, andon the 10th day of January, A. D, 1882, he 
caused the goods now held under an order of attachment, 
to be boxed up, loaded upon the cars, and attempted to 
ship them to his wife’s brother at Kansas City, in the 
state of Missouri, where he intended to live and reside. 
That on said 10th day of January, 1882, one O. O. Wells, 
sued out a writ of attachment, grounded upon the allega- 
tion that the said Tucker was about to remove his prop- 
erty, or a part thereof, out of the county of Gage, in the 
state of Nebraska, with intent to defraud hig creditors, 


JANUARY TERM, 1882. 429 
The State vy. Sanford. 


And the-defendant, Esek Sanford, constable, served the 
same by attaching the goods. That said attachment suit 
was set for hearing, on motion of Tucker to dissolve the 
same, before Peter Shafer, a justice of the peace, in and 
for Gage county, and on the hearing of said motion by 
Tucker, filed before said justice, to dissolve said attach- 
ment, because of alleged irregularities in obtaining the 
same, and because of an allegation in said motion that 
said property was exempt, and that the affidavit for at- 
tachment was untrue, which said allegations were sup- 
ported by affidavits, and.an inventory under oath was 
also filed with said motion, covering all the property be- 
longing to the said Tucker. Said motion was opposed 
by counter affidavits, and the said justice dissolved said 
attachment, to which Wells excepted. Thereupon said 
justice fixed the time for Wells to file petition in error at 
ten days, and thereupon Wells filed his undertaking for 
the purpose of reversing said order dissolving said attach- 
ment in the district court, as provided for by sec. 236° 
e, page 561, of Compiled Statutes, which undertaking was 
duly approved by said justice of the peace, and said 
justice ordered said Sanford to retain said property in 
custody and not part with the possession of thé same. 
That on the 28rd day of January, 1882, Tucker filed with 
Sanford, the defendant herein, an inventory of said prop- 
erty under oath, which is hereto attached, marked “‘A,” 
and Sanford refused and still refuses to act, as provided 
by sec. 522, page 599, of the Compiled Statutes of Ne- 
braska ; that said property and all the property owned by 
the said Tucker, does not exceed in value the sum of 
$500.00, and that he, the said Tucker, has neither lands, 
town lots, or houses, subject to exemption as a home- 
stead under the laws of this, or any other state; that said 
claim is for services as a physician and for medicine, and 
further, that the wife of the plaintiff, Tucker, was about 
to depart from this state when said goods were attached, 
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and has since departed and gone to the state of Missouri 
to live with her husband there. 

Section 530 of the code provides that: ‘‘No property 
hereinafter mentioned shall be liable to attachment, exe- 
cution, or sale, on any final process issued from any court 
in this state, against any person being a resident of this 
state and the head of a family. First. The family bible. 
Second, Family pictures, school books and library for 
the use of the family. Third. A seat or pew in any 
house or place of public worship. Fourth. A lot in any 
burial ground. Fifth. All necessary wearing apparel of 
the debtor and his family. All beds, bedsteads and bed- 
ding necessary for the use of such family. All stoves and 
appendages put up or kept for the use of the debtor and 
his family, not to exceed four. All cooking utensils, and 
all other household furniture not herein enumerated, to 
be selected by the debtor, not exceeding in value one hun- 
dred dollars. Sixth. One cow, three hogs, and all pigs 
under.six months old, and if the debtor be at the time 
actually engaged in the business of agriculture, in addi- 
tion to the above, one yoke of oxen, or a pair of horses in 
lieu thereof; ten sheep, and the wool therefrom either in 
the raw material or manufactured into yarn or cloth; the 
necessary food for the stock mentioned in this section, 
for the period of three months; one wagon, cart or dray, 
two plows and one drag; the necessary gearing for the 
team herein exempted; and other farming -implements 
not exceeding fifty dollars in value. Seventh. The pro- 
visions for the debtor and his family necessary for six 
months support, either provided or growing, or both, and 
fuel necessary for six months. LKighth. The tools and 
instruments of any mechanic, minor or other person, 
used and kept for the purpose of carrying on his trade, 
or business. The library and implements of any pro- 
fessional man. All of which articles hereinbefore in- 
tended to be exempt shall be chosen by the debtor, his 
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agent, clerk or legal representative, as the case may 
be.” 

The section above quoted was passed by the legislature 
at the 1859-60 session, and, so far as I am aware, no at- 
tempt has been made to change‘it since that time. At 
the time of the passage of the act, no mode of procedure 
was provided therein; but in 1866, provision was made 
for filing an inventory, under oath, setting forth the 
whole of the property owned by the debtor, in cases where 
the $500.00 exemption in lieu of a homestead was 
claimed. This mode of procedure being that given by 
statute, and being simple and inexpensive, has, I believe, 
generally prevailed in this state, not only in cases where 
the $500.00 exemption in lien of a homestead was 
claimed, but in all other cases where property was claimed. 
as exempt, whether levied upon by execution or attach- 
ment. And, in the case of The State v. Cunningham, 6 
Neb., 90, this procedure was approved by this court, and 
the sheriff compelled by mandamus to call appraisers to 
appraise property claimed as exempt, which was levied 
upon under an order of attachment, 

Since that decision was made, section 182 of the code 
has been amended so as to permit an action of replevin to 
be brought to recover the possession of exempt property, 
levied upon under an executionor attachment. Therem- 
edy by replevin, however, is in many cases unavailing from 
the inability of the debtor to give the requisite security. 
But the remedy by replevin, or by a dissolution of the at- 
tachment, is not, in the opinion of the writer, the only one 
to which the debtor is entitled. The object of the law is 
to throw a shield around the poor ; to protect them in the 
- possession of the necessary wearing apparel, the neces- 
sary beds, bedding and furniture; the necessary food for 
a limited period for the family, and such stock as is 
exempt; the necessary tools or implements, to enable the 
debtor to prosecute his particular business or profession. 
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Now, suppose, that any or all of the articles specifically 
exempted, are levied upon under an attachment, the 
court from which the attachment is issued is absolutely 
unable to grant the needed relief. The court may dis- 
solve the attachment, and order a return of the attached 
property, but the creditor may file an undertaking and 
take the case on error to the appellate court, and thus for ~ 
six months or a year prevent the return of property that 
was not liable to attachment. In the case at bar, the 
justice ordered the discharge of the attachment, but the 
creditor filed an undertaking, and still holds the prop- 
erty. 

A remedy to be adequate must afford speedy relief— 
that is, a speedy restoration of the exempt property. If 
this is denied, it is in the power of an unfeeling and un- 
scrupulous creditor to cause an attachment to be levied 
upon every article of exempt property, including all the 
wearing apparel of the debtor and his family not actually 
on their persons, and cause such property to be retained, 
notwithstanding the orders of the several courts to which 
the case has been appealed, discharging the attached 
property, until the final order of this court declaring the 
property exempt. It is in the power of such creditor to 
invade the household with an attachment and strip it of 
every article of comfort, utility or convenience, of every 
particle of food, and leave nothing but the bare walls of 
the building, while the debtor without means, with his 
family reduced to beggary, must contest his rights 
through the several courts, before he can have a return 
of the property which the law declares shall not be liable 
for his debts. Such a remedy is but little better than 
none in such case. A prompt and efficient remedy is af- 
forded by mandamus to compel a public officer to perform 
his duty, and if questions of fact arise they can be as 
readily delermined in that case as in any other. 

In the case at bar, the creditor seems to have made an 
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affidavit that the debtor was about to remove his goods 
from the state for the purpose of defrauding his creditors. 
The property is shown beyond question to be exempt. 
This court held in Derby v. Weyrick, 8 Neb., 174, that 
property which is exempt by law from liability for the 
owner’s debts, is not susceptible of a fraudulent aliena- 
tion. The owner may sell such property at his pleasure, 
and it is no fraud upon his creditors, because the exemp- 
tion law was notice to them that the property was not 
subject to their demands. And the property being exempt 
while the owner was a resident of the state, does not lose 
its character while in transition from here to the state of 
Missouri. Anthony v. Wade, 1 Bush, 110. A mandamus 
should be granted and the property released. 


J. B. Dinsmorn & Co., PLAINTIFFS IN ERROR, v. BENJA- 
MIN STIMBERT, DEFENDANT IN ERROR. 


lt. Negotiable Instruments: RIGHTS OF BONA FIDE PURCHASER, 
On the case stated, held, that to enable a party to resist the pay- 
ment of a negotiable note in the hands of a bona fide purchaser 
before maturity, for value, in the ordinary course of business, 
without notice, etc., on the ground that the said note was procured 
through the fraud and circumvention of the payees in some way 
or manner unknown to him, in and about the transaction and 
negotiation by the defendant had with the said payees, for the 
appointment of the defendant, as agent, to sell a certain patent 
fence post, etc., he must show that he is not chargeable with 
any laches or negligence, or misplaced confidence in others. 

2. : INSTRUCTIONS. Also held, that an instruction 
which, ee told the jury to find for the defendant, ifthey 
should find from the evidence ‘‘that the defendant before sign- 
ing said note, used the diligence and care that a man of ordi- 
nary care and prudence would have used under similar circum- 
stances, to ascertain its contents,’? was erroneous. That the 
jury should have been told, that to make such defense available, 
the defendant must show that he was not guilty of any neglect 
in signing the paper. 


28 
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PLEADING: PRACTICE. The answer of defendant 
“says, that he never signed said note,’’ ete., ‘‘nor is his signa- 
ture attached thereto genuine, but that, if he did sign said note, 
or if his signature thereto is genuinc, then it was procured 
through the fraud, circumvention,” etc. ZHeld, that said answer 
was a substantial admission of the signing of the note, and that 
the submission to the jury for aspecial finding of the question— 
‘‘did the defendant sign the note sued on?’ was crror. 


THis was an action on a promissory note for $90.00, 
dated Sept. 29, 1879, and payable six months after date, 
to the order of Laird & Dezendorf. The note came into 
the hands of plaintiffs, who alleged that it was bought by 
them in good faith, fora valuable consideration, and with- 
out notice of any failure in consideration or defect. On 
trial before Weaver, J., and a jury, in the district court 
for Clay county, verdict and judgment were for defend- 
ant, and plaintiffs brought the cause here for review on a 
petition in error. ; 


Hastings & McGintie, and Stone & Stone, for plaintiffs 
in error, cited 1 Daniels on Neg. Inst., 699. Ross v. Do- 
land, 29 Ohio St., 478. Selser v. Brock, 3 Ohio St., 802. 
Douglas v. Matting, 29 Iowa, 498. Nebeker v. Cutsinger, 
48 Ind., 436. Shirts v. Overjohn, 60 Mo., 805. Frederick 
v. Clemens, Id., 818. Citizens Nat’l Bank v, Smith, 55 N. 
H., 593. Kimble v. Christie, 55 Ind., 140. Smith v. Co- 
lumbus Bank, 9 Neb., 81. Story on Promissory Notes, 
sec. 191. Story on Bills, 188. Bassett v. Avery, 15 Ohio 
St., 299. Edwards on Bills and Notes, 312. 


John D. Hayes, for defendant in error, cited Gibbs v. 
LIinaburg, 22 Mich., 479. Walker v. Egbert, 29 Wis., 194. 
Taylor v, Atchinson, 54111., 196. Cline v. Guthrie, 42Ind., 
227. Abbott v. Rose, 62 Me., 194. Griffiths v. Kellogg, 39 
Wis., 290. Briggs v. Ewart, 51 Mo., 245. Brownv. Reid, 
79 Pa. St., 870. Pufferv. Smith, 57 Ill., 527. Van Brunt 
v. Singley, 85 Ill., 281. 1 Daniels Neg. Inst., sec. 849. 
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Coss, J. 


The answer of the defendant in the court below is 
altogether indefinite and uncertain. He first alleges 
that he never signed the note, and that the signature 
thereto is not genuine, He then alleges, that if he did 
sign the note, or the signature thereto is genuine, then, 
that it was procured through the “fraud and cireumven- 
tion of either Laird or Dezendorf or both of them, in some 
way or manner unknown to the defendant in the transac- 
tion and negotiation by the defendant had with the said 
Laird and Dezendorf in and about the appointment of the 
defendant, as agent, to sell-a certain patent fence post, 
without any fault or negligence on the part of the defend- 
ant. That the only paper that he ever signed with the 
said parties, or either of them, was a contract represented 
by said Laird and Dezendorf to have been a contract, 
whereby said defendant was to be-constituted the agent 
of said Laird and Dezendorf for the sale of a patent fence 
post, and that when he signed said paper he believed the 
representations to be true, and relied upon the represen- 
tations of the said Laird and Dezendorf as being true, 
and was compelled to rely upon said representations, 
because there was no person in the immediate vicinity 
upon whom he could call to read the same,” ete. 

The answer in Douglas v. Matting, 29 Towa, 498, cited 
by plaintiff in error, is substantially the same as this, and 
that was held by the supreme court of that state to sub- 
stantially admit the execution of the note. And such 
musi be true of the pleading under consideration. The 
defendant in the court below must be held to know his 
own signature. If the signature to the note was not his, 
then it was simply a case of forgery, and all of his plead- 
ing and testimony in regard to the representations of 
Laird & Dezendorf, his own inability to readily read Eng- 
lish, etc., become immaterial. . 

We think the court below erred in submitting the ques- 
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tion: “Did the defendant sign the note sued on?” fora 
special finding, and thereby placing prominently before 
the jury a question, which, as we have seen, must be re- 
garded as admitted by the answer. And we think it al- 
together possible that their general finding was controlled 
by this special one. 

The court below on the trial instructed the jury as fol- 
lows: 

1, If you shall find from the evidence, that the defend- 
ant signed the note sued on, and that Grimes & Dinsmore 
bought the note before due, for a valuable consideration, 
in the usual course of business, in good faith, and with- 
out any notice of any defense existing to said note, then 
you will find for the plaintiffs for the amount now due on 
the note, according to its terms. 

2. Unless you shall find from the evidence that the de- 
fendant, without fault on his part, was procured to sign 
said note, and that said defendant was unable to read 
said note, and did not understand the contents thereof, 
but, under the false representations of the parties who 
took the note, fully believed the paper signed to be of a 
different character and not a note, and that there was no 
consideration for said note--I say, if you shall find from 
the evidence that the defendant signed the note, you may 
find for the defendant. 

8. If you find that the defendant received no consid- 
eration therefor, and that the defendant signed the same 
upon a false and fraudulent representation of the parties 
who took the same, fully believing he was signing a paper 
of a different character—that is, if you further find that 
the defendant, before signing said note, used the diligence 
and care that a man of ordinary care and prudence would 
have used under similar circumstances, to ascertain its 
contents, and was without fault. 

4, If the note was not signed by the defendant, your 

_verdict will be for the defendant. 
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Except in one particular, but little fault can be found 
with the substance of these instructions, and that they 
treat it as an open and prominent question, whether the 
defendant did in fact sign the note. Yet we think that 
they are constructed in such a way that the jury might, 
and probably did, misunderstand their import and bear- 
ing. The true question was whether the defendant was 
tricked into signing the note by the artifice, device, and 
deception, or false reading, of the parties to whom he 
gave the note, or whether he was overcome by the glib 
tongue, winning manners, and over persuasion of these 
men, and thus thrown off his guard, and acted without 
the use of due diligence in ascertaining the true nature 
and character of the paper which he signed. 

The leading case of Putnam v. Sullivan, 4 Mass., 45, 
arose upon facts as follows: The defendants were mer- 
chants of Boston, one of -them being absent in Europe, 
and the other, having occasion to make a journey to Phil- 
adelphia, entrusted with an apprentice or clerk of the 
house a number of papers, on which one of the house had 
written the name of the firm in blank, some to be used 
as notes endorsed by the house, and others as notes in 
which the house were to be promisors. These papers 
were entrusted to a clerk of the defendants to be used 
when money was to be advanced on the sale of goods by 
the house on commission, or to renew the notes of the 
house when due at the banks. The clerk was directed to 
deliver one of the blanks to the promisor upon the note 
sued on in the action, to enable him to renew a note signed 
by him in the bank, of which the house were endorsers, 
and for which he had requested a blank to be left. The 
promisor called on the clerk for the blank endorsement 
left for him, and one was delivered to him; afterwards 
pretending that by some mistake it had become useless 
to him, and feigning to burn in the clerk’s presence the 
name of the firm endorsed, procured another blank; and 
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by a similar pretension and contrivance he obtained 
a third and a fourth blank endorsement, the last of which 
was in fact used for the purpose for which the house had 
directed a blank endorsement to be given him. The prom- 
isor had used one of the prior blank endorsements for 
making the note sued on in the action; which had been 
negotiated with the endorsement remaining in blank with 
the plaintiff. C. J. Parsons, in the opinion of the court, 
says: “The counsel for defendants agree; that generally 
an endorsement obtained by fraud shall hold the endorsers 
according to the terms of it; but they make a distinction 
between the cases where the endorser through fraudulent 
pretenses has been induced to endorse the note he is 
called on to pay, and where he never intended to endorse 
a note of that description, but a different note and for a 
different purpose. Perhaps there may be cases in which 
this distinction ought to prevail, as if a blind man had a 
note falsely and fraudulently read to him, and he endorsed 
it supposing it to be the note read to him. Butwe are sat- 
isfied that an endorser cannot avail himself of this dis- 
tinction but in cases where he is not chargeable with any 
laches, or negligence, or misplaced confidence.” 

Whatever may have been the course of decisions for a 
number of years after the date of the above case, we think 
it is quite generally followed now. To apply its doctrine 
to the case at bar, if the defendant signed the note in 
question through misplaced confidence in Laird & Dezen- 
dorf, then he was guilty of negligence and want of due 
diligence, and the loss must fall upon him. 

In cases like this, where a note has passed into the 
hands of an innocent purchaser for value beforematurity, 
we think that the defendant, before he can successfully 
defend on account of having been fraudulently induced 
to execute the note, must show a higher degree of dili- 
gence than that expressed in the instruction, in order to 
exclude the application of the rule, that where one of two 
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innocent persons must suffer a loss by reason of the fraud 
of a third party, the loss must fall upon the one whose 
act has furnished the means for the commission of the 
fraud. The reason of the rule we suppose to be, that 
while he, who has taken no part in the creation of the in- 
strumentalities of fraud, could not have been guilty of 
negligence, or want of diligence, and thus contributed to 
the loss, the other could, and possibly was. 

In the case of Foster v, McKinnon, Law Reports, 4 C. 
P., 704, decided in 1869, Byles J., delivering the opinion 
of the court, affirmed the charge of the chief justice at the 
assizes, in which he had directed the jury, that if the en- 
dorsement of the defendant of the bill of exchange sued 
on was obtained on a fraudulent representation that it 
was a guarantee, and the defendant signed it without 
knowing that it was a bill, and under the belief that it 
was a guarantee, and if the defendant was not guilty of 
any negligence in so signing the paper, he was not liable 
as endorser to a bona fide holder. This case is approved 
and followed by the courts of New York in Whitneyv. Sny- 
der, 2 Lansing, 477, and Chapman v. Rose, 56 N. Y., 187. 
The latter was a case almost exactly like the one at bar, 
. the difference being only that between a patent hay-fork 
and pulley and a patent fence post. In that case the 
. opinion closes as follows: ‘‘To avoid such evils, it is 
necessary at least to bold firmly to the doctrine, that he 
who by his carelessness, or undue confidence, has en- 
abled another to obtain the money of an innocent per- 
- gon, shall answer the loss.” 

We do not think it sufficient, in the language of the in- 
‘struction, that the defendant should have “ used the diji- 
gence and care that a man of ordinary care and prudence 
would have used under similar circumstances,” in order 
to throw the loss on the bona fide purchaser for value 
before maturity, in the ordinary course of business, but 
. that he should, in the language of Byles, J., above cited, 
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have been not guilty of any negligence in so signing the 
paper. The above views render it unnecessary to notice 
the other errors assigned. The judgment of the district 
court is reversed, and the cause remanded for further pro- 
ceedings according to law, 

REVERSED AND REMANDED. 


Cote Brotaers & Hart, PLAINTIFFS IN ERROR, V. LORENZO 
B,. Wr1aMs, DEFENDANT IN ERROR. 


Contract: FRAUD. L. B. W., having contracted verbally with 
H., the agent of C. B. & H., to furnish and put up certain 
lightning rods at a cost not to exceed $100, H. afterwards pre- 
sented to him a paper for his signature, which he said was an or- 
der to the house to put up the work. L. B. W., not beingableto 
read well withoutspectacles and having none at hand, requested 
H. to read the paper (several clerks of W. being in the same store 
with W. and H. at the time). H. read, or pretended to read, the 
paper, but did not read anything about the price to be paid for the 
rods, whereupon L. B. W. put his signature toit. It turned out 
that the paper contained a stipulation on the part of L. B. W. to 
pay for the rods at the rate of 374 cents per foot, and that at that rate 
the rods furnished amounted to $404.25. In asuit between the 
parties, held L. B. W. was not guilty of such negligence or 
want of diligence as would enable C. B. & H. to recover on the 
written instrument. 


Error to the district court for Douglas county. Tried 
below before Savaces, J. 


Keatley ¢ Durham, (W. J. Lamb with them), for plain- © 
tiffs in error. 

wd. C. Cowin, for defendant in error. 

Coss, J. 


The defendant in error sued the plaintiffs in error in 
the court below for a bill of goods amounting to $380.48, 
giving them credit ‘‘by lightning rods $100.00,” and 
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claiming a balance of $230.48, with interest. The plain- 
tiffs in error made answer admittig the sale and delivery 
of the goods, but setting up as a defense to said action 
the following special matter: ‘‘That some time on or 
about the 15th day of March, 1878, the plaintiffs herein, 
and this defendant, entered into a certain written con- 
tract or agreement, by the terms of which the defendants 
agreed to erect upon the building of the plaintiff, light- 
ning rods, points, and ornaments stated in said agree- 
ment, and that the said defendant should make a discount 
from such prices, in the sum of one hundred dollars upon 
the whole work agreed to be done as aforesaid. Defend- 
ants further agreed therein, that in consideration of the 
furnishing and erecting the rods aforesaid, they would 
take goods out of plaintiff’s store in the city of Omaha, 
to the amount of three hundred dollars to apply on 
the price agreed upon between the plaintiff and de- 
fendants for the furnishing and erecting said light- 
ning rods, points, and ornaments aforesaid. If in the 
event of the said lightning rods, points, and orna- 
ments so furnished and erected, as aforesaid, should not 
amount to the said sum of three hundred dollars at the 
price stated in said agreement, that defendants would 
pay plaintiff any balance so remaining due and unpaid 
upon settlement,” etc. Said answer refers. to the said 
contract as exhibit “A,” and alleges the furnishing and 
erecting of the lightning rods, points, and ornaments 
therein specified for the plaintiff, and that the same 
amounted, at the price therein agreed upon, tothe sum of 
$404.25, ete. Said exhibit “A” is set out as follows: 
Exhibit “A.” Order for erection of rods. Mr. E. 
. House, agent of Cole Brothers & Hart: Sir: Erect at 
your earliest convenience your Franklin lightning rods 
on my store building, points and ground rods, in accord- 
ance with the scientific rules as printed on the back of 
this order, and I agree to settle for the same upon thie 


442, SUPREME COURT OF NEBRASKA, 


Cole Brothers v. Williams. 


completion of the work, by cash or note due, at 37} cents 
per foot for the rod, including the length of braces, and 
$3.50 each for platinum tipped points, vanes $3.50, balls 
$3.00, no extra charge for work. I want you to put on 
two four point compasses and all other ornaments you 
can to make the best of ajob. Weare to give Mr. Wil- 
liams a discount off of his job of eighty-five dollars when 
settled for. Make your discount $15.00 more, and we 
are to give Mr. Williams one dollar for each point he 
assists us in selling, and we are to give Mr. Williams 
three hundred dollars trade, and apply rods on trade, the 
balance to be cash on delivery of goods or on settlement. 
T want you to do the best job you ever done. 
L. B. Wiis. 

The defendant in error, in and by his reply, denied 
that he was indebted to the said defendants in any sum 
whatever, admits that defendants have a just claim in the 
sum of one hundred dollars against him, which appears 
as a credit on the statement of plaintiff’s account filed 
with his bill herein, and which said sum he alleges to be 
the consideration for the sale of certain lightning rods 
and fittings mentioned in the answer of defendants, and 
existing by virtue of a certain verbal contract between 
the plaintiff and defendant's agent, House, prior to the 
pretended written contract set up by the answer of the 
defendants. That as to the written contract pretended 
to be set forth in the said answer he denies that it is cor- 
rectly set forth. ‘‘And plaintiff says that he never 
signed an agreement as set forth in said answer, and 
further says that he did sign a certain pretended written 
agreement between the parties concerning the said rods ; 
but says that he was induced to sign the same through the 
false, wilful, and fraudulent representations and conceal- 
ments of defendants’ agent, House, made with intent to 
defraud plaintiff, and on which plaintiff relied, to-wit: 
After the said verbal contract had been made, in which 
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said_agent agreed to put up good, abundant, and substan- 
tial Franklin rods on plaintiff's store at a cost of one 
hundred dollars, all ornaments, vanes, and compasses to 
be furnished plaintiff free and put on said buildings as a - 
matter of advertisement for defendants’ business, which 
said agent declared he wanted to advertise in this way, 
because plaintiff’s building was new and prominent, and 
defendants had just come here to introduce their business, 
said agent then presented to plaintiff, in plaintiff's store, 
the said pretended contract, and asked plaintiff to sign 
the same. Plaintiff alleges that he is unable to see well, 
and after looking at the paper so offered could not well 
read it, and asked said agent what it was, and also asked 
him to read it for plaintiff, whereupon said agent said 
that the paper was simply a direction to the house as to 
the manner of putting up the rods, and proceeded to read 
the same, omitting in said reading all mention of prices. 
And plaintiff declares that he did not read it himself, but 
relying wholly on the statements and reading of said 
agent, and being deceived by the same, he signed the said 
paper; and that he would not have signed the same had 
said prices been read; and that he so signed upon the 
full faith and understanding that the consideration was 
as agreed upon by the said verbal contract,” etc. 

The verdict was for the plaintiff for the amount claimed. 

The instructions excepted to by the defendants are as 
follows: 

6. On the other hand, if you find from the testimony 
in the case that the plaintiff, being prevented by the tem- 
porary loss of his spectacles from reading said paper, 
applied to the agent of the defendants to read it for him, 
and thereupon said agent pretended to read the same, 
but did not read the same correctly, leaving out the prices 
therein contained, and concealed from the plaintiff the 
fact that a contract as to price was incorporated in said 
paper, and the contractas made was for said lightning rods 
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for $100, then the plaintiff is entitled to recover the full 
amount of his bill, less only the said sum of $100. 
This instruction should be read in connection with the 
one which immediately preceded it, which is as follows: 
5. If the plaintiff signed such paper knowing its con- 
tents or having the means at hand of making “himself 
acquainted therewith, which he declined or neglected to 
use, then he is bound by its stipulations, and can only 
recover the amount of his bill for goods less the amount 
due under the written contract for lightning rods. 
These two instructions taken together very fairly ex- 
“press the law applicable to the enquiry before the jury. 
The enquiry was, what contract did the plaintiff and de- 
fendants, through their agent, House, make in regard to 
the lightning rods? It is admitted that the plaintiff 
signed his name at the foot of the paper, which contained 
a statement of the price of the rods at 37} cents per foot, 
etc. If he did this knowingly, or carelessly and negli- 
gently, and free from any act of bad faith or deception 
on the part of the defendants or their agent, he would 
be bound by it. 
.. In one point of view the signing of a written instru- 
ment without reading it, because of the temporary loss 
. of one’s spectacles, where the use of another pair could 
have been procured without much effort, or in such case 
relying upon an interested party on the other side to read 
it, when one’s own friends or employees were near at hand, 
would be regarded as negligence, and the want of due 
diligence, in case it turned out that the paper signed was 
of a different character and import from that purporting 
to have been read and intended to be signed. But in this 
case the defendants are in no position to suggest the 
carelessness or want of diligence on the part of the 
plaintiff in relying on the good faith and truthful reading 
of their agent, even had his eye-sight been perfect or 
his spectacles at hand. \ 
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In the case of Dinsmore v. Stimbert, ante p. 483, we have 
had occasion to review the authorities to some extent, 
and in order to do so have made a thorough examination 
of them. And while such examination led to the con- 
clusion that to enable a party to resist. the payment of a 
negotiable note in the hands of a bona fide purchaser for 
value before maturity in the ordinary course of business 
without notice, on the ground that such note was pro- 
cured by fraud and circumvention on the part of the 
payees, the promisor being led by such fraud and cireum- 
vention to believe that he was signing an entirely different 
kind and character of instrument, he must show that he 
is not chargeable with any laches or negligence or mis- 
placed confidence in others. But all the cases whichlead 
to this conelusion lay much stress on the fact that the 
present holder of the note is absolutely innocent of any 
participation in fraud himself, and of knowledge of it in 
others. 

The point is also made by plaintiffs in error that the 
verdict is not sustained by sufficient evidence. There is 
certainly a conflict of testimony. It was a matter of 
impossibility for the jury to believe allthe testimony. It 
is not for this court to say which was the most probable 
statement, that of the plaintiff, or that.of the witnesses 
for the defendants. It was peculiarly the duty of the 
jury to sift and compare these conflicting statements 
and arrive at the truth as best they could. And we 
cannot say that they are not fully sustained by the 
evidence in the conclusion which they reached. 

The other point stated in the petition in error not being 
insisted on by plaintiffs in error in their brief, nor alluded 
to at the hearing, will be regarded as abandoned by them. 
The judgment of the district court is therefore affirmed. 

JUDGMENT AFFIRMED. 
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Henry B. STRONG, PLAINTIFF IN ERROR, V. SAMUEL Irwin,’ 
DEFENDANT IN ERROR. 


Proceedings in error; ESTOPPEL. After verdict and judgment 
for the plaintiff, in an action of ejectment, the defendant 
brought on a hearing in the same cause, in the nature of a claim, 
to ascertain the amount of taxes paid by him on the land in con- 
troversy, praying for a foreclosure thereof, etc. The same 
having been found by the court and a judgment rendered 
therefor in favor of the defendant, the money was paid into 
court thereon by the plaintiff and paid to, and received by, 
the defendant, who now seeks relief by proceeding in error 
against the judgment in the originalaction, Held, That he is 
estopped, and the writ of error dismissed. 


Mottoy to dismiss proceedings in error, in case from 
Otoe county. 


J. ZL. Mitchell, (E. J. Murfin with him), for the mo- 
tion, 


Covell 6 Ransom, ior defendant in error. 


Coss, J. 


It appears, that after the verdict and judgment for the 
plaintiff in the court below, a hearing was had to ascer-~ 
tain the amount of taxes paid by the defendant on the 
jands in controversy. Upon such hearing it was found by 
the court that the said defendant had paid taxes on said 
premises amounting with interest to the sum of eight hun- 
dred and twenty dollars and sixty-seven cents, and a judg- 
ment was duly entered declaring the said sum to be a lien 
upon the said lands, and ordering the plaintiff to pay the 
same with interest thereon to the clerk of said court, for 
the use of the defendant, within sixty days from the date 
of said judgment, and in default thereof that said lands 
be sold as upon execution, etc. 

The journal entry of said judgment also recites that 
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the said defendant, by leave of court first had, with- 
draws his motion theretofore filed for the empaneling of 
a jury to assess the value of improvements under the 
occupying claimants act. “it 

It also appears, that on the 31st day of December, 1881, 
and within less than sixty days from the date of said judg- 
ment, Jane Y. Irwin, for and on behalf of the said plain- 
tiff, paid to the clerk of said court the said sum of 
$820.67, together with $2.46 interest thereon, and that on 
the 2nd day of January, 1882, the said money was by the 
clerk of said court paid to,, and received by, the said de- 
fendant. 

In the case of Buchanan v. Dorsey, 11 Neb., 378, this 
court held that where a party in ejectment elects to pro- 
ceed under the “act for the relief of occupying claim- 
ants,” heis estopped from seeking relief by proceedings 
in error against the judgment in the former or principal 
action. 

In the case at bar the defendant in the court below in- 
stituted proceedings in that court to recover tle amount 
by him paid for taxes on the land from which he was 
evicted by the judgment in the former or original action, 
and not only recovered but actually received and appro- 
priated it, and still seeks to attack the judgment by this 
proceeding in error. 

The defendant in error having moved to dismiss the 
petition in error on the above grounds, his motion must 
be sustained, and the same is hereby dismissed. 

JUDGMENT ACCORDINGLY. 
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Vorce vy. Rosenbery. 


Wittiam Vorce, PLAINTIFF IN ERROR, V. ABRAHAM RosENn- 
BERY, DEFENDANT IN ERROR. 


Negotiable Instruments: EQUITABLE DEFENSE BY MAKER TO 
NOTE IN HANDS OF PAYEE. R. bought a lot of F, taking a war- 
ranty deed therefor, securing payment for the same by notes 
and mortgage. At the request of F. the notes and mortgage 
were drawn payableto W. V. It turned out that there was a 
prior mortgage on said lot, executed by F.io one I. M. P., 
which was foreclosed, the lot sold, and R. evicted therefrom. 
On suit brought by W. V. against R. on the notes, held, that the 
equitable defense by R. to such action was not cut off by reason 
of W. V. having received said notes from F. in payment of a 
pre-existing indebtedness. 


Error to the district court for Douglas county. Tried 
below before Savaae, J. 


Webster & Gaylord, for plaintiff in error, cited Williams 
v, Rank, 1 Ind., 280, Justice v. Charles, 7 Blackf., 122. 
Railroad Companyv. National Bank, 102 U.S., 14. Swift 
v. Tyson, 16 Peters, 1-20. McCarty v. Roots, 21 How., 
432, 488-9. Heywood v. Watson, 1M. & P., 268. Poirier 
v. Morris, 20 Eng. L. & Eq., 103. Atkinson v. Brooks, 26 
Vt., 569. Quinn v. Hard, 48 Vt., 875. Russell v. Slater, 
47 Vt., 278. Blanchard v. Stevens, 8 Cush., 162. Culver 
v. Benedict, 18 Gray, 7. Stoddard v. Kimball, 6 Cush., 
469. Fisher v. Fisher, 98 Mass., 808. Roberts v. Hall, 
87 Conn., 205. Cobb v. Doyle, 7 R.1., 550. Williams v. 
Little, 11 N. H., 66. Bowman v. Millison, 58 Ill., 36, 
Payne v. Bensley, 8 Cal., 260, Armour v. McMichael, 36 
N.J.L., 92. Maitland v. Citizens Bank of Baltimore, 4 
Md., 540. Valette v. Mason, 1 Carter (Ind.), 288. Bank 
of Charlestown v. Chambers, 11 Rich. (8. C.), 657. Boat- 
man’s Saving Institution v. Holland’, 88 Mo., 49. 


Kennedy & Gilbert, for defendant in error, cited Story 
on Promissory Notes, secs. 104, 404, 488. Johnson v. 
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Weed, 9 Johns., 810. Stevens v. Anderson, 30 Ind., 391. 
24 Pick., 21. Welch v, Allington, 23 Cal., 822. Sheeley 
v. Maudeville, 6 Cranch., 2538, Haines v. Pearce, 41 Md., 
223. Summerville v. H. & St. Joe R. R., 62 Mo., 391. 


Coss, J. 


It appears from the pleadings and evidence in this case, 
that on or about the 21st day of January, 1873, George 
W: Forbes sold and conveyed by general warranty deed 
to Abraham Rosenbery lots five and six in Forbes’ subdi- 
vision (an addition to the city of Omaha,) and received 
in payment therefor certain promissory notes amounting 
to $1,788.44, secured by a mortgage upon the said lots. 
That the said lots were previously incumbered by a mort- 
gage executed thereon, with other property, by the said 
Forbes to James M. Parker, to secure a certain sum, 
which said last mentioned mortgage was duly recorded. 
That afterwards the said Abraham Rosenbery sold and 
conveyed one of the said lots to Samuel Rosenbery; 
whereupon the said Rosenberys applied to Forbes to 
make a change of securities, he giving up the old notes 
and cancelling the mortgage of Abraham Rosenbery, and 
taking in lieu thereof the separate notes and mortgages 
of the two Rosenberys equally, each for his respective 
lot. This proposition was acceded to by Forbes, and the _ 
exchange was accordingly made, but at the suggestion of 
Forbes, and at his request, the new notes and mortgages 
were executed to and in the name of William Vorce, the 
plaintiff, but were delivered to George W. Forbes. That 
at said time the said Forbes was largely indebted to the 
said Vorce, and that he delivered said notes to the said 
Vorce in part payment of such indebtedness, as was 
claimed by the said Vorce, or as collateral security there- 
for, as was claimed by the said Rosenbery. This suit 
was brought by Vorce on those of the above notes given 
by Abraham Rosenbery. In the mean time, and before 

29 
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the commencement of this suit, the said prior mortgage 
executed by Forbes to James M. Parker had been fore- 
closed, the said lots five and six sold, and the said Rosen- 
berys evicted therefrom. 

The defendant in the court below answered, setting up 
the said eviction and failure of the consideration of the 
said notes, and charged the plaintiff with notice, etc. 

Upon the trial several questions were raised upon the 
admission of testimony, instructions to the jury, ete. 
The verdict and judgment being for the defendant, these 
questions are all saved by a motion for a new trial by. the 
plaintiff, which being refused, they are presented to this 
court on error. 

These questions, although presented in several forms, 
are reducible to one single proposition on the part of the 
plaintiff in error, to-wit: “He, the plaintiff, received the 
notes before maturity for value in the usual course of 
business, without notice of infirmity in their considera- 
tion, or of any defense thereto by the maker.” 

The only evidence before the jury applicable to the 
question of notice, or as to whether the notes were 
received by Vorce in the usual course of business, is that 
contained in the body of the notes themselves—they be- 
ing payable “to William Vorce or order.” 

The argument of counsel for the plaintiff in error, as 
well as most of his citations of authorities, is based upon 
the idea that the true solution of this case turns upon 
the question decided in Swift v, Tyson, 16 Peters, 1, and 
the cases following it. But we cannot see that the point 
decided in that case is at all conclusive of the case at bar. 
This court has not, to the knowledge of the writer, been 
called upon to decide the point—upon which there is 
great conflict of authority—whether or not a negotiable 
note, transferred before due in the regular course of busi- 
ness to a creditor in payment of or security for a pre- 
existing debt, is taken in good faith and for a valuable 
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consideration and is collectible in the hands of the cred- 
itor, notwithstanding any equities existing between the 
original parties thereto. Nor will it be necessary to do 
soin this case The notes sued on here, although nego- 
tiable, were never negotiated, nor were they transferred 
to the plaintiff in error in the usual course of business. 
The-defendant in error testified on the stand that he had 
never seen Mr. Vorce when the notes were executed, had 
never had any dealings or business transactions with 
him; he was not present. So we think that the making 
of these notes payable to Mr. Vorce, under the circum- 
stances, was a very unusual business transaction. And 
that the offer to transfer them by Forbes to Mr. Voree— 
if such was the case—in payment of, or security for a pre- 
existing debt from the former to the latter, might well 
have caused suspicion and elicited inquiry as to the con- 
sideration for which the notes were given. 

Again, had the notes been drawn’ payable to G. W. 
Forbes or order, and endorsed and delivered by him be- 
fore maturity to William Vorce, their possession by him 
would be prima facie evidence not only of his ownership, 
but that the same had been by him received for a valuable 
consideration, in the usual course of business, and without 
notice of any equities between the maker and payee. But 
no such presumption arises from his possession of notes 
of which he himself is the payee, other than the pre- 
sumption of ownership. 

Having carefully examined all of the numerous author- 
ities cited by counsel, we find not one which cuts off an 
equitable defence on the part of the principal maker to a 
note in the hands of the payee. The judgment of the 
district court is therefore affirmed. 

JUDGMENT AFFIRMED. 
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EK. J. Harner, pLaintirr In ERROR, v. Isaac T. Lez, 
DEFENDANT IN ERROR. 


Replevin: DAMAGE. In an action of replevin, where the property 
claimed had not been taken and the action having, proceeded as 
one for damages only, the jury found the right of property and 
right of possession of said property, when the action was com- 
menced, in the plaintiff, etc. Held, That the measure of dam- 
ages was the value of the property as proved, together with 
lawful interest thereon from the date of the unlawful taking 
thereof by the defendant to the first day of the term of court at 
which the trial was had. , 


Error to the district court for Hamilton county. Tried 
below before Post, J. 


Austin J. Rittenhouse, for plaintiff in error. 
J.S. Miller and J. H. Smith, for defendant in error. 
Coss, J. 


The defendant .in error sued the plaintiff in error be- 
fore a justice of the peace to recover a stove. The 
return of the officer on the writ of replevin showed that 
the property could not be found, and the case accordingly 
proceeded as one for damages only. Upon the trial the 
justice made no special finding, but rendered judgment 
for the plaintiff for $35.00, the value of said property, 
and ten dollars damages for the wrongful deten- 
tion of the same, and costs. On appeal to the district 
court the verdict and judgment were for the plaintiff in 
the sum of $35.00. The defendant brings the cause to 
this court on error. The errors assigned are numerous, 
and will be stated and disposed of in their order. 

1. That the court erred in overruling the motion filed 
by plaintiff in error to dismiss the appeal, on the 
ground that there was no judgment in the justice’s court 
from which an appeal would lie. 
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By referring to the record we find that this was a mo- 
tion to dismiss the cause, and not to dismiss the appeal. 
It is once recited in the journal entry as a motion to dis- 
miss the appeal, but the motion itself as given in the 
record, as well as the recital in the motion for a new trial, 
show it to be a motion to dismiss the cause. Such being 
the case, whatever might have been the right of the 
plaintiff in error to dismiss his appeal—and as to that we 
express no opinion—the motion was correctly overruled. 

2. The court erred in refusing to give the first instruc- 
tion asked for by the plaintiff in error, which instruction is 
in words as follows: “If you find from the evidence that 

.the defendant at the commencement of this action was 
not in the possession of, and had no control over, the 
stove, you will find for the defendant.” 

There is a conflict of authority on the point whether 
this action can be maintained where the defendant, once 
having the possession of the chattel, has parted with 
such possession and all control over it, before the suit is 
brought. While the weight of authority probably is to 
the contrary, yet, in order to defeat a recovery on that 
ground, the parting with possession must be real and 
bona fide, and not simulated or constructive. 

In the case at bar the-testimony of plaintiff in error, on 
his own behalf, on cross examination, was as follows: 

You purchased the stove, did you at the sale? 
I had it purchased for me, 

It was for you the stove was bought ? 
Yes, sir. 

And it was delivered to you here? 
Yes, sir. 

And you took it out to your farm ? 
Yes, sir. 

Your sister was living there, was she ? 
Not at the time I took it out, 

You left it there with your sister ? 


CPOoPeoPOorore 
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A. I told you about that. I had my arrangements 
with my mother and the family fixed to come out from 
Iowa. I owned the farm and was to fix it up for them. 
And part of the folks came out, I think in March, my 
brother and sister and her child, and shortly after they 
came I moved out a portion of the furniture, and among 
other things that stove, and turned it over to them. 
Mother came shortly after that, and I then took out the 
balance of the furniture. 

Q. What time in March was this conversation that 
you had in my office? (meaning the office of the attorney 
for the plaintiff.) 

A. I don’t know. I should say early in March, I 
think three or four days after the stove had been moved 
out to the farm. It might possibly have been in 
February. 

Q. Was the stove moved out to the farm before Lee 
made the demand of you for it? 

A. Yes, sir. 

Q. Atthe time he made the demand for the stove in 
the bank you had no possession or control over it, did 
you? 

A. No, sir. 

Q. Then why did you refuse Mr, Lee in the way you 
did? You say you had no control over the stove af that 
time. Did you not swear that his demand was refused ? 

A. Yes, sir, it was. 

Q. Is it not a fact that during the conversation in my 
office at the same time you said you proposed to stand by 
the stove and defend it? 

A, I don’t think I did. I don’t think that came up at 
all, but of course I should have done so if it was at- 
tempted to take away the stove. * * I don’t think the 
word ownership or possession was mentioned, but that I 
had nothing to do with the stove; it was on the farm and 
sister was sick and I did not want any one to go and re 
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move the stove under the circumstances, and for that 
reason I was willing to try the case in any court in the 
county, and give a bond to any amount to the plaintiff he 
might name. 

“The purpose of instruction,” says Proffatt (Trial by 
Jury, Sec. 811) “is to give to the jury a statement of the 
law applicable to the particular case, to declare what pre- 
sumptions of law are applicable to the facts, and to de- 
clare the legai effect of certain evidence.” An examina- 
tion of the whole testimony in the case, particularly that 
of the plaintiff in error above set out, satisfies us that 
the law of the instruction prayed is not applicable to the 
particular case then before the court and jury, and that 
the same was properly refused. 

4, The court erred in refusing to give the fourth in- 
struction asked for by the plaintiff in error, which was 
as follows: “In case you find for the plaintiff, the 
measure of damages shall be the value of the stove and 
fixtures in question, with the addition of lawful interest 
on such value, from the date of the taking to the first 
day of the term of court.” This instruction was correct, 
but to justify a reversal, for a refusal to give an instruc- 
tion, such instruction should be correct in every partic- 
ular. 

5. The court erred in giving the second instruction 
asked for by the defendant in error, which instruction is 
as follows: “And if you further find from the evidence 
that the defendant unlawfully detained the property in 
controversy, then you will find for the plaintiff the value 
of the property and affix the damages for the wrongful 
detention of the same.” 

Section 193, Comp. Stat., page 554, provides that: 
“Where the property claimed has not been taken, or has 
been returned to the defendant by the sheriff for want 
of the undertaking required by section one hundred and 
eighty-six, the action may proceed as one for damages 
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only, and the plaintiff shall be entitled to such damages 
as are right and proper,” etc. 

The only significance which can be ascribed to the lat- 
ter clause of the above section as quoted, is to make the 
former provision apply to all cases, whether the plaintiff 
claims general ownership of the property or only a special 
interest in or lien upon it. It could not have been the 
intention of the legislature to leave the question of the 
measure of damages in that, or any class of cases, to 
the sense of justice and propriety of the jury. The law 
fixed the measure of damages applicable to this case as 
hereinbefore stated, and so much of the said instruction, 
as tells the jury “ to affix the damages for the wrongful 
detention of the property ” to its value, is erroneous, and 
probably misled the jury to render their verdict for ex- 
cessive damages. 

6. The courterred in giving the first instruction given 
by the court on its own motion, which instruction was in 
words as follows: “In this action the property has not 
been taken from the defendant. The law provides that 
when the property claimed has not been taken from the 
defendant the action shall proceed as one for damages 
only and the plaintiff shall be entitled, if at all, to such 
damages as shall be just and proper.” 

The instruction is merely a statement of the substance 
of a section of the statute, and cannot be said to be-erro- 
neous. 

7. The court erred in giving the-third instruction-given 
by said court on its own motion, which instruction was as 
follows: “If Lee purchased the stove in good faith, pay- 
ing at the time the purchase price without knowledge of 
any intent on the part of Sheridan to defraud his. credi- 
tors, Lee would acquire a good title to the property.” 

This instruction is not at all inconsistent with the sec- 
tion of the statute cited by plaintiff in error, section 11, 
chapter 82, Comp. Stat. 237, “Every sale made by a 
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vendor of goods and chattels in his possession or in his 
control, and every assignment of goods and chattels, by 
way of mortgage or security, or upon any condition 
whatever, unless the same be accompanied by an imme- 
diate delivery and be followed by an actual and continued 
change of possession of the thing sold, mortgaged, or as- 
signed, shall be presumed to be fraudulent and void as 
against the creditors of the vendor, or the creditors of the 
person making such assignment, or subsequent purchasers 
in good faith; and shall be conclusive evidence of fraud, 
unless it shall be made to appear on the part of the .per- 
son claiming under such sale or assignment that the 
same was made in good faith and without any: intent to 
defraud such creditors or purchasers.” 

It would have been quite proper for the court +o have 
given this section in charge to the jury in connection 
with the charge given, and we must presume that he 
would have done so had it been embraced in the prayer 
of the plaintiff in error. But, it not having been asked, 
it was not error in the court to fail to give it, 

8. There is error in the record and judgment in said 
cause, inthis: That the damages awarded in said cause 
were excessive, appearing to have been given under the 
influence of passion or prejudice. 

The damages are clearly excessive, although the de- 
fendant himself testified at the trial that the stove was 
worth $35.00. He also stated that his damages were 
$10.00, “counting everything a good deal over that.” This 
testimony was let’ in over the defendant’s objection, and 
as we have seen, in discussing another branch of the 
case, ought to have been excluded. The price paid for 
the stove by the plaintiff was $25.00, and it is quite-evi- 
dent that the jury took that as the true value of the stove, 
and by adding to that sum the ten dollars damages sworn 
to by plaintiff, they arrived at the amount of their 
verdict, $35.00, and this was consistent on the part of the 
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jury under the erroneous instructions heretofore consid- 
ered. ; 

The judgment of the district court is reversed and the 
cause remanded for further proceedings in accordance’ 


with law. 
REVERSED AND REMANDED. 


Herman D. Ernspnar et au., AS Trustees oF tHE First 
German Lurneran “ron Cavkcn, or ADAMS COUNTY, 
‘APPELLANTS, V. FREDERICK WAGNER, APPELLEE, 

Pleading: PrTiITtion. The petition of the plaintiffs, the sub- 
stance of which is set out inthe opinion, Acid, -to state facts suf- 
ficient to constitute a cause of action on the part of the plaintiffs 
against the defendants. 


AppraL from Adams county. Tried below before Gas- 
LIN, J. 


C. H. Tanner, for appellants. 
Laird & Smith, for appellee. 


Coss, J. 


The petition alleges that the plaintiff is a duly organ- 
ized corporation under the laws of the state of Nebraska. 
That at a meeting of the members of said corporation, 
on the 11th day of February, 1878, certain officers of said 
corporation were duly elected, among the rest the defend- 
ant was elected treasurer and trustee for two years. That 
at said meeting the trustees were instructed and empow- 
ered by said corporation to purchase forty‘acres of school 
land on twenty years time, at 6 per cent. interest, said 
land to be the common property of said corporation, and 
to be held for the use and benefit of said corporation, for 
church and cemetery purposes. That at a subsequent 
meeting of said corporation, held on the 20th day of said 
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month of February, it was unanimously resolved that 
the corporation purchase the south-west quarter of the 
north-west quarter of section 36, township 7 north, of 
range 12 west. That the trustees of said corporation, in 
accordance with the instructions given by the said plain- 
tiff at the said meeting, did go to the county treasurer’s 
office of Adams county, Nebraska, for the purpose of 
purchasing for the said plaintiff the said land, That the 
defendant was then one of the trustees, and was then and 
there present for the purpose aforesaid. That said trustees 
were then and there informed by the county treasurer of 
Adams county that the contract for the purchase of said 
landfrom the state could not be made with them, as a board 
of trustees, for the benefit of said plaintiff corporation, 
neither could said contract be made with one of them, as 
trustee of said corporation, but that the contract with the 
state could only be made with an individual, and in an 
individual capacity. That thereupon the plaintiff ap- 
pointed, authorized, and empowered the defendant, the 
then treasurer and trustee of the plaintiff, to act for and 
in behalf of the plaintiff, and to make an individual con- 
tract with the state of Nebraska for the purchase of said 
land for the plaintiff upon the following conditions, to- 
wit: That at such time as the plaintiff should pay for 
said land in full, and release said Frederick Wagner from 
all personal liability on his contract with the state for the 
purchase of said land, then and in that event the said de- 
- fendant was to present his contract for the purchase of 
said land to the proper authorities, procure a deed there- 
on to said land, and convey the same to the plaintiff, as 
will more fully appear from a copy of said contract, which 
is as follows: “It being impossible under the law for the 
whole board of trustees of the Evangelical Lutheran Zion 
Church N. A. C., to purchase the forty acres of land em- 
braced inthe * * * asthe property of the congrega- 
tion, I, F. Wagner, trustee, have bought the same in my 
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name for the congregation, who approve of the transac- 
tion. And furthermore, because of my name being used 
only in the contract and nothing appearing relating to 
congregation property as such, I, IF. Wagner, promise and 
herewith bind myself, successors, and guardians, to have 
issued a deed to the First Established Evang. Luth. Zion 
Congregation N. A. C., of Adams county, Nebraska, as 
soon as the above described forty acres of land shall have 
been paid for in full by same, and the contract be fulfilled. 

Done in the year of the Lord 1879, on the 14th day of 

April, in presence of the congregation, 
(Signed.) Freperick WaGner, 
Witness : AveusTa WAGNER. 
Herman Exnspuar, : 
JoacHIM HUcKFELDT. 

Plaintiff further says, that on the 7th day of January, 
1878, Frederick Wagner, said defendant, was the treas- 
urer of this plaintiff, the said corporation, and as such 
treasurer did make a payment on said land for said plain- 
tiff, and with money belonging to this plaintiff, the said 
corporation, twenty-eight dollars, as one tenth of the prin- 
cipal of said land, and fourteen and 44-100 dollars ad- 
vance interest on said land, to-wit; * * * * That 
said defendant, as treasurer of this plaintiff, did on the 
9th day of January, 1879, pay out of the funds and 
moneys belonging to said plaintiff the sum of fifteen and 
12-100 dollars as advance interest on said land. That 
on the 7th day of January, 1880, the said Frederick Wag- 
ner, as the treasurer of the plaintiff, did pay out of the 
funds and moneys belonging to this plaintiff the sum of 
fifty-two dollars as principal on said land, and the fur- 
ther sum of twelve dollars advance interest on the same. 
Plaintiff further says, that on the first day of June, A. D. 
1880, there was due to the state of Nebraska the sum of 
two hundred dollars, which sum of money has been paid 
by this plaintiff, the said corporation, to the county treas- 
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urer of Adams county, and that said payment has been 
made by said plaintiff out of money and funds belonging 
to said plaintiff, the said corporation. That said land is 
paid for in full, and there is nothing due to the state of 
Nebraska thereon, and that the plaintiff, the said corpo- 
‘ration, has paid for said land all the principal and inter- 
est with money belonging to the plaintiff, the said corpora- 
tion. That the plaintiff, the said corporation, delivered to 
the said defendant, the said Frederick Wagner, the receipt 
of the county treasurer of Adams county, Nebraska, for the 
final payment for said land by the plaintiff, and also the 
contract of said Frederick Wagner, the said defendant, 
made and entered into by said defendant with this plain- 
tiff, and demanded of him, the said Frederick Wagner, 
defendant, to procure title to said land from the state of 
Nebraska, and to convey the same to this plaintiff, the 
said corporation, in accordance with the terms and agree- 
ments of the said contract made with this plaintiff. That 
said defendant refused and still refuses to accept said 
receipt of said county treasurer, and refused and still 
’ refuses to procure title to said land, and refused and still 
refuses to convey the said land to this plaintiff, the said 
ecrporation, either by assigning his contract for the pur- 
chase of said lands to this plaintiff, or in accordance with 
the terms of his agreement with this plaintiff, the said 
corporation. That the said defendant refused and still 
refuses to actin any manner whatever for thebenefit of this 
plaintiff, the said corporation. Plaintiff further says, that 
the said defendant, Frederick Wagner, has no interest in 
said land other than that of a member of the corpora- 
tion, the said plaintiff, that said contract made on the 
17th day of January, 1878, for the purchase of said land 
from the state of Nebraska by the said defendant, was not 
made in behalf of said defendant Frederick Wagner, as 
it purports to be, but was made by the said defendant, 
Frederick Wagner, in behalf and for the use and benefit 
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of the plaintiff, the said corporation, and as the agent 
and trustee of the said plaintiff. That all of the acts of 
the said defendant in relation tw the said land have been 
done by virtue of his office as treasurer and trustee of the 
plaintiff, the said corporation, and under the control and 
management of the plaintiff, the said corporation, and 
by virtue of an authority delegated to him by the plaintiff, 
and that in no other manner whatever has the said de- 
fendant exercised any control or management over said 
land. Plaintiff further says, that the plaintiff, said cor- 
poration, now has full possession and control of said land, 
and has had full possession and control thereof ever since 
the defendant, Frederick Wagner, contracted for the pur- 
chase of the same from the state of Nebraska. That the 
said defendant has not now, neither has he ever had, pos- 
session or control of said land since his contract for the 
purchase of the same, but that the same has at all times 
since been held and controlled by the plaintiff, the said 
corporation. Plaintiff further says, that the said defend- 
ant has failed to comply and refuses to comply with the 
terms of the contract and agreement entered into by him 
on the 14th day of April, 1879, with this plaintiff, the said 
corporation, and for its use and benefit. That the plain- 
tiff, the said corporation, has fully complied with the con- 
ditions of the said contract and agreement on its part. 
Wherefore plaintiff prays for the following judgment and 
relief: That a decree be entered directing said defendant, 
Frederick Wagner, withm ten days after the rendition of 
the decree to present to the county treasurer of Adams 
county, Nebraska, his original contract with the state of 
Nebraska, for the purchase of said land, and demand a 
deed for said land, conveying the same to this plaintiff. 
In case the said defendant, Frederick Wagner, shall 
neglect and refuse to present said contract to said county 
treasurer, and procure a deed conveying said land to the 
plaintiff, then and in that event, the sheriff of Adams 
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county be directed to present a copy of this decree to the 
county treasurer of Adams county, Nebraska, and upon 
a deed being properly executed conveying said land to 
this plaintiff, the contract executed by the said defend- 
ant, Frederick Wagner, with the state of Nebraska, on 
the 17th day of January, 1878, for the purchase of said 
land, shall be cancelled, and such conveyance to said 
plaintiff shall be taken as a full and complete perform- 
ance on the part of the state of Nebraska, party to said 
contract, and that the plaintiff have such other and fur- 
ther relief as equity and justice may require, together 
with costs, etc. 

The above is the substance of the petition; leaving out 
the proceedings of seven meetings of the corporation, and 
some other matters, which probably would have been 
stricken out as redundant matter had a motion to that 
effect been made in the district court. The defendant 
filed a general demurrer, which was sustained by the 
court, The plaintiffs, electing to stand by their petition, 
the same was dismissed and a judgment for costs ren- 
dered against the plaintiffs, who bring the cause to this 
court by appeal. 

There being no brief on either side, we are quite at a 
loss for grounds on which the district court acted in sus- 
taining the demurrer. From a perusal of the petition, we 
fail to see in what respect it fails to state a cause of action, 
on the part of the plaintiffs, against the defendant ; but, 
on the contrary, it seems quite clear to us that, upon 
proof sustaining the case as stated in the petition, the 
plaintiffs will be entitled to the relief prayed for. The 
decree of the district court is therefore reversed, and the 
cause reinstated, and remanded to the district court for 
further proceedings in accordance with law. 

Decrer AccoRDINGLY. 


7 
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OLtveR STEVENSON, PLAINTIFF AND APPELLEE, V. WILLIAM 
R. Craia ET aL., DEFENDANTS AND APPELLANTS, AND 
James SWEET, PLAINTIFF AND APPELLANT, V. Winiiam RB. 
CralG ET AL., DEFENDANTS AND APPELLEES. 


1, Married Women: MOKTGAGE TO SECURE HUSBAND'S DEBT: 
STATUTE OF LIMITATIONS. W.R.C. and B.S. C., husband and 
wife, executed a mortgage to R. M. R., to secure the payment of 
a loan of moncy from R. M. R. to W. R.C., as evidenced by the 
note of W. R. C. to the order of R. M. R., due Jan. 15, 1869, on 
their homestead, which was the separate property of R. S. C., the 
wife. Several payments were made on said note, the last one 
beingon thé 22d day of February, 1870. On the-lst day of April, 
1876, W. R. C, executed on the back of said note an acknowledg- 
ment of indebtedness thereon, to the amount of $2,072,938, with 
interest from June 1, 1871, and agreeing to pay the same within 
one year from the date of such acknowledgment. Suit to fore- 
close said mortgage commenced by J.8., assignee of R. M. R., 
July 31, 1880; held, that the answer of R.S. C. setting up the 
statute of limitations was properly sustained. 

On the case above stated, also held, that R. S. 
C. and her separate property therein described were, before the 
running of the statute, iu equity bound for the debt secured by 
the said mortgage. 

3. Statute of Limitations : FORECLOSURE OF MORTGAGE. An action 
for the foreclosure of a inortgage upon real estate may be brought 
at any time within ten years after the cause of action accrued. 
Hale v. Christy, 8 Neb., 264, adhered to. 


2. 


Ouiver Stevenson brought an action in the district 
court of Otoe county, on the 24th of June, 1880, to fore- 
close a mortgage executed May 23, 1870, and due six 
months thereafter, by William R. Craig, and Rowena 
S. Craig, his wife, to said Stevenson, to secure a note 
of William R. Craig of that date. The title to the prop- 
erty covered by the mortgage was in the wife, and the 
same was claimed by her as her separate property. James 
Sweet was made a defendant, and filed an answer 
therein, as well as a petition and cross bill against 
Stevenson, the Craigs, and other defendants, setting up 
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the execution of a prior mortgage on the same property, 
by the said Craigs, to secure a note of William R. 
Craig, dated Sept. 15, 1868; setting up also payments on 
said note at different times, and an acknowledgment by 
W. R. Craig of the amount due on the note, April 1, 1876, 
claiming that the said mortgage was the prior lien on said 
premises ; and asking for a foreclosure thereof, ete. Both 
transactions were consummated before the taking effect 
of the act of 1871, relative to the rights of married 
women in Nebraska. By order of court the two actions 
were consolidated, and upon a trial thereof before Pounn, 
J., the court found in favor of said Stevenson on his note 
and mortgage, against Sweet on his note and mort- 
gage, that same was barred by statute of limitation, etc., 
and decree accordingly. Sweet and the Craigs appeal. 


Covell & Ransom, for appellant Sweet. 


As to validity of mortgage by wife prior to act of 1871, 
see sec. 47, R, 8., chap. 48. As to defense of suretyship, 
cited Dickinson v. Codwise, 1 Sand. Ch., 214. Gahn v. 
Niemcewicz, 11 Wend., 312. Niemcewicz v. Gahn, 3 Paige 
Ch., 614. As to statute of limitations, contended that the 
mortgage having been given prior to amendment of 
statute in 1869, action thereon could have been brought 
at any time within twenty-one years. R.5., sec. 6, code. 
Wilson v, Richards, 1 Neb., 842. But even if the ten years 
statute applied, the acknowledgment of Craig of the 
amount due April 1, 1876, would prevent statute from run- 
ning. Furthermore, as to statute of limitations, cited 
anter alia, Schmucker v. Sibert, 18 Kan., 104. 2 Jones on 
Mortgages, sec.1211. Sichelv. Carillo, 42 Cal., 498. Joy 
v. Adams, 26 Maine, 333. Thayer v. Mann, 19 Pick., 585. 


Watson & Wodehouse, for appellants Craigs. 


Sec. 47, chap. 48, R, 8., did not give Mrs. Craig power 
to make contract of suretyship. Baylies on Sureties, 42. 
30 : 
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Brandt on Suretyship, sec. 4. Perkins v. Elliot, 23 N. F. 
Kq., 526. The mortgage to Stevenson is barred. Schmu- 
cker v, Sibert, 18 Kan., 176. Fort Scott v. Schulenberg, 22 
Id., 648. And see also Hubbard v. Ogden, 22 Kan., 368, 


S, H. Calhoun, for appellee Stevenson. 


As to power of wife to mortgage separate estate to secure 
husband’s debt. 1 Jones on Mortgages, sec. 113 and cases 
cited. 1 Hilliard on Mortgages, chap. 1, secs 6-9. Camp- 
bell v. Tompkins, 10 Reporter, 587. The wife is surety and 
extension of time releases her mortgage. Hubbell v. Os- 
born, 22 Kan., 863, and cases cited. Jaffray v. Crane, 
7 N. W. Rep., 301. 


Coss, J. 


There are three principal questions presented by the 
record in this case. 

First. Was the defendant, Rowena 8. Craig, and her 
sole and separate property therein described, bound by 
the mortgages to Rollin M. Rolfe and Oliver, Stevenson ‘ 

Second. Is the mortgage to Rollin M. Rolfe barred by 
the statute of limitations ? 

Third. Is the mortgage to Oliver Stevenson barred by 
the statute of limitations ? 

It is conceded that the title to the mortgaged premises 
was and is in the said Rowena S. Craig, although some 
evidence was introduced tending to prove that it was in 
reality the property of William R. Craig; that the lots 
were given to him as an inducement to leave his former 
place of residence in a neighboring state and remove to 
Nebraska City, and engage in manufacturing brick. It 
is also alleged that he was then indebted to a considerable 
extent and did not dare to hold real estate in his own 
name. If all of this is true, none of the parties to this 
action are in a position to take advantage of it. All of 

. Craig’s indebtedness to any or either of them has arisen 
long since the title to the lots was placed in Mrs. Craig, 
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and was a matter of public record, besides being person- 
ally known to them. If the proprietors of the infant 
city, for the purpose of inducing her husband to take up| 
his residence there, and engage in manufacturing, saw 
fit to donate to Mrs. Craig lots.for a family homestead, 
the receipt of such donation by her, and its retention and 
use by the family, was no fraud, and neither the then 
present or future creditors of Craig have any right to 
complain. 

In deciding the case of Demarest v. Wynkoop, 8 Johns. 
Chy., 129, Chancellor Kent in 1817 said: “There is no 
doubt that a wife may sell or mortgage her separate 
property for her husband’s debts. Her deed under her 
separate examination, before a competent officer, is as 
valid with us as if she passed her estate by fine at 
common law. Nor do I perceive any objection to her 
competency to create a power in the mortgagee to sell in 
default of payment. If she can convey upon condition, 
she may prescribe the terms; and it_is fit and convenient 
that the mortgagor should be able to confer the power.” 
This decision was made long before the legislation of that 
state, conferring additional powers upon married women 
in reference to the management and disposal of their 
separate property, and was made upon the authority of 
common law cases therein cited. 

In the case of The Fireman’s Insurance Company of 
Albany v. Bay, 4 Barb., 407, (1848), the court say: “And 
in all cases where the wife has a separate estate, no mat- 
ter how it was created, it may be made liable to the pay- 
ment of her note or bond given on the credit of it, and 
she has in equity the same power over it, and may sell it 
or bind it by mortgage, as if she were a feme sole. 

In the case of Robbins v. Abrams, 1 Halsted Chy., 465, 
decided in 1846, the court of errors and appeals of New 
Jersey held as follows: “A husband bought real estate 
and directed that the deeds therefor be made to another, 
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in trust for his wife and her heirs * * Thetrusteeand 
the wife afterwards executed a mortgage of the land to 
secure a debt due from the husband, and the mortgage 
was duly acknowledged by the wife. Held, That the 
mortgage was good.”” And this upon the general prin- 
ciples of the common law. 

In the case of Smith v. Osborn, 88 Mich., 410, Ch. J. 
Cooley, delivering the opinion of the court, says: “The 
consideration of the mortgage which is in controversy in 
this suit was the purchase price of certain goods bought 
by Martin C. Osborn of complainant, and also an old in- 
debtedness of a few hundred dollars owing by him to 
complainant. The mortgage is upon property owned by 
Emeline C. Osborn, who is the wife of the other defend- 
ant, and was given by her at her husband’s request. She 
defends the foreclosure, claiming to have been defrauded 
- when her signature was obtained. The alleged fraud 
consisted in the husband soliciting and obtaining the 
consent of the wife to the mortgage of her property, to 
secure the purchase price of the goods, and then, without 
her knowledge, making it cover the old indebtedness also 
* * and this deception it is insisted was a fraud which 
entitles Mrs. Osborn to avoid the mortgage! The claim 
of the defense cannot be sustained to the fullextent. So 
far as the security was agreed upon by Mrs. Osborn it 
must be supported * * Mrs. Osborn has all tlie relief 
she is entitled to, if she is relieved to that portion of the 
sum included in the mortgage which it was wrongfully 
made to cover.” This decision also rests on common law 
authorities, and in no degree upon any statute enlarging 
the powers of married women. 

Those authorities and many others cited by counsel, 
lead to the conclusion that the defendant, Rowena 8. Craig, 
and her separate estate therein described, were bound by 
the said mortgages. 

As to the second point: It appears by the record that 
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the mortgage to Rollin M. Rolfe was executed on the 15th 
day of September, 1863, to secure a note falling due Jan- 
nary 15th, 1869. There are four payments endorsed on 
this note, the last being a payment of intereston the 22nd 
day of February, 1876, more than a year after the statute 


had run on the note. W. R. Craig executed on the back | 


of said note an acknowledgment of indebtedness thereon 
to the amount of $2073.08, with interest from June 1, 
1871, and agreeing to pay the same within one year from 


that date. Rowena S. Craig took no part in any of these’ 


payments or this acknowledgment. Indeed she does not 
appear in the transaction at all, from the acknowledg- 


ment of the mortgage to the making of her answer in . 


this case. The relation which she bore to the note and 
debt now under consideration was that of security to the 
extent of her property mortgaged. Being security, she 
possesses all the rights, and her obligation is accompa- 
nied by all the limitations attaching to that relationship. 
In addition to authorities cited by counsel, see Den- 
nison v. Gibson, 24 Mich., 167. 

In the case of Hale v. Christy, 8 Neb., 264, the major- 
ity of this court held that “An action for the foreclosure 
of a mortgage upon real estate may be brouglrt at any 
time within ten years after the action accrued.” The 
cause of action accrued against Rowena 8. Craig, Janu- 
ary 15th, 1869. She was sued in the cross action July 
- 81, 1880. In her answer thereto she sets up and pleads 
the statute of limitations, and although the cross-plead- 
ing defendant, James Sweet, the owner of the said mort- 
gage, made and filed a reply to her said answer, he 
alleges no fact’tending to show that she ever made any 
subsequent promise, or assented to the subsequent promise 
made by the said William R. Craig, or did any other act 
or thing to take the said mortgage out of the statute. 


Tarning to the evidence as taken by the referee, we find - 


no evidence of any new promise or waiver on the part of 
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the said Rowena 8. Craig to estop or prevent her from 
claiming the protection of the statute. The conclusion 
is therefore irresistible that the said mortgage, so far as 
Rowena 8S. Craig and her separate property are con- 
cerned, was barred by the statute of limitations at the 
date of the commencement of this suit. 

Third. The mortgage from Wiliam Craig and Rowena 
S. Craig to Oliver Stevenson was executed the 23rd day 
of May, 1870, to secure a note due six months after said 


‘date; that is to say November 28, 1870. The suit was 


commenced on the 24th day of June, 1880. It is only 
necessary to state these dates to show that under the de- 
cision in Tfale v. Christy, supra, this mortgage was not, 
at the commencement of the suit, barred by the statute 
of limitations. It is therefore only necessary to say in 
this connection that the law of that case is adhered to. 
Viewing the law applicable to this case, as above stated, 
we deem it quite unnecessary to discuss the other ques- 
tions presented by the pleadings and evidence. The 
judgment of the district court is affirmed. 
JUDGMENT AFFIRMED. 


Toe Starz or Nepraska, EX REL. Joun QO. Jonnson, 
y. R. L. Cornweun, Crry Cuerk or Crete, 


Intoxicating Liquors: LICENSE FEB: PAYMENT, The relator 
paid the necessary fee for a license to sell intoxicating liquors 
in the city of Crete, and « formal one was issued. Through the 
omission of the corporate authorities to take certain steps re- 
quired by the general license law, the liceuse was void. Subse- 
quently the required steps were taken, whereupon the relator 
applied for a license on the credit of his former payment, and 
for the unexpired term for which he paid, so far ag it would go, 
Held, That he was entitled to it, 


> 


JANUARY TERM, 1882. 471 


Hartley v. Crawford. 


OricinaL application for mandamus, 
W. H. Morris, for relator. 
Laxe, Cu. J. 


It appears that the relator paid his money into the city 
treasury, in good faith, for the purpose of procuring a 
license to sell spirituous liquors. A formal license was 
issued to him which, for the reason that certain require- 
ments of the recently enacted general license law had not 
been complied with by the corporate authorities, was abso- 
lutely void, Those requirements have since been observed 
by the authorities, so that licenses may now be issued ; 
and the question presented is, whether the relator is en- 
titled to receive one for the unexpired term for which he 
paid, on the credit of his former payment, so far as it will 
go, the money not having been returned to him. We 
think that he is; and a writ of mandamus is therefore 
awarded, as prayed, requiring one to be issued accord- 


ingly. 
Warr AwarDEp. 


Henry C. HarTLey, PLAINTIFF IN ERROR, Y. JosePH R. 
CRAWFORD, DEFENDANT IN ERROR. 

Limitation of Action. The provision in sec. 20, tit, II, of the 
code of civil procedure that: “If, when a cause of action ac- 


crues against a person, he be out of the state, * # * the pe- 
riod limited for the commencement of the action shall not begin 
to run until he come into the state,” etc., applies to all personal 
causes of action, whether they accrue within, or without this 
state, or in favor of a resident or a non-resident thereof. 

Error to the district court for Lancaster county, Heard 


below before Pounn, J. 
A, C. Ricketts, for plaintiff in error. 
Burr & Kelly, for defendant in error, 
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ee, 


Laxr, Cu. J. 


The only question presented in this case is raised by a 
demurrer to the petition. It is whether at the time the. 
action was brought it was barred by our statute of lim- 
itations. 

The action is founded on a judgment in favor of Craw- 
ford and against Hartley, rendered by a justice of the 
peace in the state of Ohio, on the 21st day of June, 1875, 

and more than five years before the commencement of 
: proceedings upon it here. Both parties were, at the date 
of the judgment, residents of Ohio, and ever since have 
continued to be non-residents of, and absent from this 
state. Itis not claimed that the judgment is barred in 
Ohio, so that the question must be answered with refer- 
ence solely to our own statutes upon the subject. 

It is conceded by counsel that the decision of the ques- 
tion must turn upon the construction to be given to sec. 
10, tit. I., of the code of civil procedure, together with 
any other modifying provision found therein. The real 
point of disagreement between counsel seems to be as to 
whether, in its application to the facts of this case, sec. 
10 must be taken in connection with sec. 20 of the same 
title, Section 10 limits the beginning of “an action upon a 
specialty, or any agreement, contract, or promise in writ- 
ting, or foreign judgment” to “five years.” If this were- 
to be taken alone, of course the action would be effectu- 
ally barred. But sec. 20 provides that: “If, when a 
cause of action accrues against a person, he be out of the 
state, * * * * the period limited for commence- 
ment of the action shall not begin to run until he come 
into the state,” etc. When this cause of action “accrued,” 
which was atthe date of the judgment in Ohio, the de- 
fendant was out of the state,” and he has never come 
into it. He is therefore clearly within the letter, and 
we think the spirit also, of this provision. The con- 
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struction contended for by counsel for the plaintiff in 
error that section 20 applies only to causes of action ac- 
cruing in this state, ‘‘or in behalf of one of our citi- 
zens,” would be exceedingly forced, and entirely unsup- 
ported, as we think, by reason or authority. The language 
of the statute is general, and applies to all personal 
causes of action to which a bar is provided in the pre- 
ceding sections. If the legislature had intended that 
sec, 20 should only apply to causes of action arising in 
this state, or in favor of our own citizens, it is not at all 
likely that language of so general import would have 
been employed. 

We are of the opinion that sections 10 and 20 must be 
taken together in judging upon the facts of this petition, 
and that under these,the action is not barred. 

JUDGMENT AFFIRMED. 


Apvotr BRAUER, PLAINTIFF IN ERROR, V. Lorenzo Lunt- 
ZER, DEFENDANT IN ERROR. 


1. County Courts: JURISDICTION. County courts have juris- 
diction of actions to recover damages for assault and battery, 
where the amount sought to be recovered does not exceed 
$500.00. 

2. : ———: summons. If the amount claimed does not 
exceed $100.00, a summons should be issued and served in the 
same manner as in cases commenced before a justice of the 
peace. 


Error to the district court for Lancaster county. Tried 
below before Pounp, J. 


Burr & Marshall, for plaintiff in error. 


J, C, Johnston, for defendant in error. 
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Maxwe.., J. 

On the first day of June, 1881, Luntzer filed a bill of 
particulars in the county court of Lancaster county, 
claiming damages therein against Brauer, for the sum of 
$100.00, for injuries sustained from an assault and bat- 
tery, A summons was issued and served on that day on 
Brauer, requiring him to appear on the 4th day of June, 
1881, at 9 o’clock a.m. Brauer failed to appear at the 
trial,and judgment was rendered against him for the sum 
of $75.00. He then took the ease on error to the district 
court, where the judgment was affirmed, He now brings 
the cause into this court by petition in error. The errors 
assigned are: First. That the court had no jurisdiction. 
Second. That no proper notice by summons was } are 
as required by law. 

The questions presented are to be determined by the 
. construction to be given the several sections of ‘“ An act 
eoncerning the organization, forms, and jurisdiction of 
probate courts,” which took effect March 8, 18738. [Comp. 
Stat., Chap, 20.] 

Section 1 provides: ‘‘ That there is hereby established, 
in each organized county in this state, a probate court, 
which shall be held at the county seat by the probate 
judge of such county, and shall be a court of record. 
Such court shall be deemed to be always open, and any 
cause, matter, or proceeding may be proceeded with there- 
in at any time after the giving of notice or service of pro- 
cess in the mode prescribed by law.- And the proceedings 
and determinations of such court heretofore had or made 
in any cause, matter, or proceeding, at any time other 
than at a regular term of such court, as heretofore pre- 
scribed by law, shall be as valid and effectual, for all pur- 
poses, as if had or made at such regular term.” 

Section 2 provides that; ‘‘ Probate judges in their 
respective counties shall have and exercise the ordinary 
powers and jurisdiction of a justice of the peace, and shall, 
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in civil cases, have concurrent jurisdiction with the dis- 
trict court, in all civil cases, in any sum not exceeding 
five hundred dollars, exclusive of costs ; and in actions of 
replevin, where the appraised value of the property does 
not exceed that sum, and the provisions of the code of 
civil procedure, relative to justices of the peace, shall, 
where no special provision is made by this subdivision, 
apply to the proceedings in all civil actions prosecuted 
before said probate judges ; Provided, That probate courts 
shall not have jurisdiction: I. In any action for mal- 
icious prosecution. IJ. In any action against officers 
for misconduct in office, except where like proceedings 
ean be had before justices of the peace. III. In actions 
for slander and libel. IV. In actions upon contracts 
for the sale of real estate. V. In any matter wherein 
the title or boundaries of land may be in dispute, nor to 
order or decree the sale or partition or (of) real estate.” 

Section 8 provides that: ‘‘In all cases commenced in 
said courts, wherein the sum exceeds one hundred dollars, 
it shall be the duty of the probate judge to issue a sum- 
mons, returnable on the first day of the next term of 
court, if there be ten.days intervening between the issn- 
ance of the summons and the first day of the term, and 
if not, then to be made returnable on the first day of the 
next term thereafter, which summons shall be directed 
and delivered to the sheriff or any constable of said 
county, and the sheriff or constable shall serve the same 
upon the defendant as in other civil cases, at least ten 
days before the return day thereof. When the summons 
has not been served ten days before the first day of the 
term, the cause shall stand continued until the next regi- 
lar term of said court, and shall then stand for trial, 
without further notice to the defendant.” , 

It will be seen that the county court has jurisdiction in 
actions to recover damages for assault and battery. And 
this jurisdiction is not limited to cases where the sum 
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claimed exceeds $100.00, the language being general and 
conferring jurisdiction of the subject matter without re- 
gard to the amount claimed. Where the sum claimed 
exceeds $100.00, the bill of particulars must be verified 
in the same manner as a petition in the district court, 
and motions and demurrers are allowed, and the rules 
and practice concerning pleadings and process in the dis- 
trict court, so far as they are applicable, are permitted. Bat 
if the sum claimed does not exceed $100.00, the rules of 
pleading and practice which prevail in justices’ courts 
shall also be rules of the county court. 

It is only in cases where the sum claimed exceeds 
$100.00 that a summons is to be made returnable on the 
first day of the next or succeeding term. If the sum 
claimed does not exceed $100.00, then a summons is to 
be made returnable in the same manner as if issued by 
a justice of the peace, The cause for this practice is 
found in the fact that at an early day in the history of 
this then territory, the legislature conferred on probate 
judges the ordinary powers and jurisdiction of justices of 
the peace. This power has been continued, but the legis- 
lature in providing for increased jurisdiction only regu- 
lated the procedure in cases where the sum claimed ex- 
ceeds $100.00, no change being made where the sum 
claimed is $100.00 or less. In this case the sum claimed 
in the bill of particulars is $100.00. The procedure there- 
fore as to issuing, serving, and returning the summons is 
the same as in justices’ courts. And as the summons con- 
tained the proper indorsement, was properly issued and 
served, the court had jurisdiction of the subject matter, 
and the parties. The judgment is therefore affirmed. 

JUDGMENT AFFIRMED, 
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D. C. McKie anp H. C. Pacn, PLAINTIFFS IN ERROR, V. 
JouNn CaTtLE, Sn., DEFENDANT IN ERROR. 


Partnership: DISSOLUTION: LIABILITY OF PARTNERS. A_ firm 
was indebted to certain attorneys for legal services, and inan ac- 
tion for a dissolution of the firm a decree was rendered fixing 
the relative shares of the partners, finding the amount of the 
debts owing by the firm including the aforesaid services, and 
decreeing that one C., upon paying said debts and the share of 
the partners, should take the partnership effects. Held, That 
when C. took possession of the partnership effects he became 
liable to the attorneys for the amount allowed them in the de- 
cree. 


Error to the district court for Seward county. Heard 
below before Post, J. 


McKillip € Page, pro se. 
St. Clair é Anderson, for defendant in error. 
MaxweEL, J. 


A demurrer to the petition was sustained in the court 
below and the action dismissed. The cause is brought 
into this court by petition in error. 

The action is for services rendered by the plaintiffs as 
attorneys for the firm of Marchant and Jull. The 
plaintiffs, after setting out the service rendered and their 
value, allege that at the April term, 1878, of the district 
court of Seward county, in an action then pending there- 
in wherein the defendant herein was plaintiff and Marchant 
& Jull defendants, it was decreed that said partnership 
between said Marchant & Jull should be dissolved, and 
the court found the relative interests of the partners and 
the amount of the firm debts, and entered a decree that 
the defendant herein should succeed to the interest of the 
partnership in the partnership effects upon paying into 
court the amount due each of said partners and the 
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amount of the indebtedness of said firm. It is also 
alleged that said claim of the plaintiffs was a part of the 
indebtedness of said firm, which the defendant was re- 
quired to pay; and that the defendant took possession of 
said partnership effects, but has wholly neglected and re- 
fused to pay the plaintiff’s claim. 

The petition certainly states a cause of action. If the 
plaintiffs’ claim was allowed as a debt of the firm of Mar- 
chant & Jull, and the defendant was to pay this indebt- 
edness as a condition of taking possession of the part- 
nership effects he cannot take the property without 
complying with the conditions upon which he was to ob- 
tain the same. This being the case he is personally 
liable to the plaintiffs. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 

REVERSED AND REMANDED. 


Wanter BR. VauGHN, PLAINTIFF IN ERROR, Vv. CHARLES 
O’ConNER, DEFENDANT IN ERROR. 


County Courts: NEW TRIAL. A county court is governed by the 
same statute as a justice of the peace in granting a new trial, and 
must grant the same, if at all, within four days from the time of 
entering judgment, 


Error to the district court for Dovelee county. Tried 
below before Savaae, J. 


Warren Switzler, for plaintiff in error. 
O’Brien & Bartlett, for defendant in error. 
MaxweEL, J. 


A trial was had in this case in the county court of 
Douglas county, on the 14th day of Feb., 1880, and a 
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verdict rendered in favor of the plaintiff. The defendant 
then gave notice of a motion for a new trial, and three 
days thereafter filed a motion to that effect. On the 24th 
of that month he filed an affidavit in support of his 
motion, and onthe 8th day of March of the same year filed 
a second affidavit in support of the same. The plaintiff 
then filed three affidavits in opposition to the motion. 
The cause was then submitted to the court, which 
granted a new trial. From this order the plaintiff took 
the case on error to the district court, where the judg- 
ment of the county court was affirmed. The cause is 
brought into this court by petition in error. 

Sec. 983 of the code of civil procedure provides that: 
“Tt shall be lawful for the justice before whom a cause 
has been tried on motion, and being satisfied that the 
verdict was obtained by fraud, partiality, or undue means, 
at any time within four days after the entering of judg- 
ment to grant a new trial, and he shall set a time for 
a new trial, of which the opposite party shall have three 
days notice. 

County courts are governed by the same provisions of 
the statute in granting a new trial as a justice of the 
peace, Coxv. Tyler, 6 Neb., 203. The question therefore 
depends.upon the construction to be given to the section 
above quoted. The language is: ‘‘It shall be lawful for 
the justice * * -* * * * at any time within four 
days after the entering of judgment to granta new trial,” 
etc. The new trial is to be granted within four days, 
if at all. The authority of a justice of the peace or 
county judge to grant a new trial is derived wholly from 
the statute, and it must be exercised in the manner and 
within the time limited therein. Cox v. Tyler, 6 Neb., 
297. Fox v Meacham, Id., 580. The county court had no 
authority therefore, on the 8th day of March, to set aside 
a verdict rendered on the 14th day of February. 

The judgment of the district court is reversed and also 
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the judgment of the county court granting a new trial, 
and the verdict of the jury and the judgment of the 
county court thereon are reinstated. 

JUDGMENT ACCORDINGLY. 


Rervusuican VautEy R. R. Co., PLAINTIFF IN ERROR, V. 
Mary McPHERSON, DEFENDANT IN ERROR. 


1. Appeal: NEGLECT OF OFFICER. Where a party entitled to an 
appeal uses diligence in endeavoring to perfect the same, the 
law will not permit him to be deprived of it through the neglect 
of the officer whose duty it was to prepare the transcript. Dob- 
son v. Dobson, 7 Neb., 296, adhered to. 

2. Dismissal: PRACTICE. Where an appeal has been dismissed 
in the district court, and it is desired to have the same reinstated, 
the proper practice is by motion in the same case, and not by an 
original action. 


Error to the district court for Nuckolls county. Tried 
below before WEavsER, J. 


Marquett € Deweese (C. B, Slocumb with them), for 
-plaintiff in error. 


D. W. Barker, for defendant in error. 
MaxwEt, J. 


This is an original action brought in the district court 
of Nuckolls county, by Mary McPherson against the Re- 
publican Valley R, R. Co., to obtain an order to reinstate 
an appeal, which had been dismissed by said court. A 
demurrer to the petition was overruled in the court below 
amd the appeal reinstated. The railroad company brings 
the cause into this court by petition in error. 

The petition states in substance, that certain real estate, 
(describing it), of Mary McPherson was condemned for 
right of way by the plaintiff on the 7th day of November, 
1879; that no record of said proceeding was kept in the 
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Office of the county judge of said county; that on the. 
29nd day of December, 1879, and at various other times, . 
said Mary McPherson notified said judge of her intention. 
to appeal said cause to the distriet court of said county, 
and she tendered to him the fees and demanded a tran- 
seript of said proceedings to file in said district court, 
but was unable to obtain the same; that on various pre- 
texts, which are set out in the petition, the county judge 
neglected and refused to furnish said transcript until 
more than sixty days had elapsed from the time said land 
was condemned. Itis also stated “that as soon as she 
possibly could procure a transeript from said county 
judge she did so, and handed the same to the clerk of the 
district court of said Nuckolls county, and that she has 
been guilty of no negligence in her endeavor to perfect 
her said appeal to the district court; that on account of 
the refusal of said county judge to make and deliver to 
her the said transcript, she was unable to file the same 
within the sixty days allowed by law,” etc. _ 

It is also stated that at the May term, 1881, of said 
court, said appeal was dismissed, because the transcript 
was not filed therein within sixty days. Two affidavits 
are also filed in support of said petition. The question 
to be determined is, did-the district court err in reinstat- 
ing the appeal? The petition and affidavits show dili- 
gence on the part of the appellant, and that she made 

, every effort to perfect the appeal within the time limited 
by statute, but was prevented -by the negligence, or fail-_ 
ure to perform his duty, of: the county judge, The case. 
therefore falls within the rule laid down in Dobson v. Dob- 
son; 7 Neb., 296, and i is sufficient to entitle the os to. 
an appeal. 

The petition 1 in this case was filed as in 1 the commence- 
ment of an action. This was unnecessary. It is a pro-. 
ceeding i in the same court to reinstate an appeal dismissed 


for cause, The procedure in such cases should: be by 
a Pee f 
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motion to reinstate on notice to the adverse party. The 
motion may be supported or opposed by affidavits or 
other evidence. The petition in this case however being 
filed in the same cause, in the same court, to accomplish 
the purpose desired by a motion, will be considered as a 
motion, and the court did not err in sustaining it and re- 
instating the appeal. The judgment of the district court 


is therefore affirmed, 
JUDGMENT AFFIRMED. 


Joun .H. Travis, PLAINTIFF IN ERROR, V. ALFRED §S, 
CooLEY, DEFENDANT IN ERROR. 

Verdict against evidence. Where the only error assigned is 
that the verdict is not sustained by the evidence, it will not be 


set aside, unless it is against the clear preponderance of the 
testimony. 


Error to the district court for Lancaster county, 
Tried below before Pounn, J. 


Brown, Ryan & Brown, for plaintiff in error. 
Burr & Marshall, for defendant in error. 
MaxweEL, J. 


This is an action to recover for one-half of a reaping 
machine, It is alleged in the petition in substance that 
on the — day of July, 1875, the defendant herein sold to 
James and Thomas Elliott a reaping machine for the sum 
of $50.00, and that afterwards Thomas Elliott, being 
desirous of engaging in a different business, sold one-half 
of said machine back again to the defendant, who there- 
after, with the assent of James Elliott, sold the same to 
the plaintiff. The answer consists of a statement that 
the plaintiff purchased one-half of the machine in ques- 
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tion from James Elliott, and a denial of all the other alle- 
gations of the petition. On the trial of the cause a ver- 
dict was rendered in favor of Cooley. The defendant be- 
low brings the cause into this court by petition in error. 
The only error relied upon is that the verdict is not sup- 
ported by the evidence. It is an established rule in this 
court, that where a verdict is unsupported by the evi- 
dence, or is against the clear and decided prepon- 
derance thereof, it will be set aside. But a mere dif- 
ference of opinion between the court and jury will not 
justify the court in setting a verdict aside. The verdict 
or finding must be clearly wrong to justify an interference 
with it, and when the court merely doubts its correctness 
it will not be disturbed. In this case it is admitted that 
the plaintiff purchased one-half of the reaper, but it is 
claimed that he purchased the same from James Elliott. 
The only question in issue therefore is, from whom did he 
purchase? Upon this point the testimony is conflicting, 
but the weight of testimony seems to sustain the verdict. 
There is certainly no preponderance against it. There is 
no error in the record, and the judgment must be af- 
firmed. 
JUDGMENT AFFIRMED. 


Aupana Burr, PLAINTIFF IN ERROR, V. Extis F. Hamer, 
DEFENDANT IN ERROR. 


1, Fences: COMMONLAW. Atcommon law, if one of two adjoin- 
ing owners build a fence on the line between his own and an 
adjoining lot without an agreement that it shall be built at joint 
expense, he cannot recover from the latter one half of the value 
of the fence, even if he join his fence to such division fence. 

—: STATUTE. The statute in relation to partition fences 

and the mode of apportionment and procedure is exclusive. 


2. 
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Error to the district court for Lancaster county. Heard 
below before Pounn, J. 


J. R. Webster, for plaintiff in error. 
Mason & Whedon, for defendant in error. 
Maxwe, J. 


A demurrer to the petition in this case was sustained 
in the court below and the action dismissed. The follow- 
ing is a copy of the petition: 

Aldana Burr, plaintiff, complaining of Ellis P. Hamer, 
defendant, for cause of action says: This plaintiff on 
and prior to the first day of May, A. D. 1879, was in oc- 
cupation and was the owner of lot 38, and the defendant, 


. Ellis P. Hamer, at the time aforesaid was occupying and 


claiming to be owner of lot 87, all in Little’s subdivision, 
of the west half of the southwest quarter of section 34, 
in township 10 north, of range 6 east of the sixth principal 
meridian in said county of Lancaster; that said lands 
are adjoining contiguous tracts; this plaintiff, prior to 
the date aforesaid, enclosed her said lands, and in doing 
so, constructed a division fence on the line between said 
lots, and the defendant, on orabout the date aforesaid, en- 
closed his said lands, and in so doing connected his fences 
with the division fence constructed by this plaintiff, as 
aforesaid, making such division fence serve to enclose his 
adjoining lands, appropriating and using such fence as 
a division line fence; plaintiff further says that said fence 
when so appropriated was.of the value of $71.00, and the. 
defendant by such appropriation thereby undertook and 
agreed and became liable to pay this plaintiff for one-half 
the value thereof at such time, to-wit: the sum of $35.50, 
yet the said defendant, though often requested, has not 
paid this plaintiff said sum of money, or any part there- 
of, but is indebted to plaintiff in said sum, and inter- 
est from the said first day of May, A. D, 1879; wherefore 
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plaintiff prays judgment against said defendant for the 
sum of $35.50, and interest from the first day of May, A. 
D. 1879. 

At common law a party was not required to fence 
against an adjoining close. Kent says: “In connection 
with this subject of party walls, may be mentioned the 
law concerning division fences between the owners of ad- 
joining lands, These interests are generally the object 

of local statute regulations. The doctrine is that at 
~ common law the'tenant of a close was not bound to fence 
against an adjoining close, unless by force of prescrip- 
tion; and if bound by prescription to fence his close, he 
-was not bound to fence against any cattle but such as 
were rightfully in the adjoining close. If not bound at 
common law to fence his land, he was nevertheless bound, 
at his peril, to keep his cattle on his own grounds, and 
prevent them from escaping. The legal obligation of the 
tenants of adjoining lands to make and maintain parti- 
tion fences, where no prescription exists, and no agree- 
ment has been made, rests entirely on positive provisions 
by statute; and trespass will lie against the owner of 
cattle entering on the grounds of another, though there 
be no fence to obstruct them, unless he can protect him- 
' self by statute, or prescription, oragreement. The public 
have no rights, even in the public highway, but a right of 
way or passage; and if cattle be placed in the highway 
for the purpose of grazing, and escape into an adjoining 
close, the owner of the cattle, unless he owns the soil of 
that part of the highway on which he placed his cattle, 
cannot avail himself of the insufficiency of the fences in 
excuse of the trespass.” 8 Kent Com., 488. See also 
Stafford v. Ingersol, 8 Hill, 88. Hilton v. Ankesson, 7 L. 
T. (N. S.),519. Rust x: Low, 6 Mass., 90. Minor v. De- 
~ land, 18 Pick., 266. Thayer v. Arnold, 4 Met., 589. 

Our statute provides that “when two or more persons 
shall have lands adjoining, each of them shall make and 
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maintain a just proportion of the division fence between 
them, except the owner of the adjoining lands shall choose 
to let his Jands lie open. When any person shall have 
chosen to let his lands lie open, if he shall afterwards 
enclose the same, or if the owner of lands adjoining up- 
on the enclosure of another, shall enclose the same upon 
the enclosure of another, he shall pay to the owner of the 
adjoining lands a just proportion of the value, at the . 
time, of any division fence that shall have been made by 
such adjoining owner, or he slall immediately build his 
proportion of such division fence.” “The value of such 
fence, and the proportion thereof, to be paid to such per- 
son, and the proportion of the division fence to be made 
and maintained by him in case of his enclosing his land, 
shall be determined by any two fence viewers of the pre- 
cinct in the county.” “If disputes arise between the 
owners of adjoining lands, concerning the proportion of 
the fence to be made or maintained by either of them, 
such disputes shall be settled by the fence viewers of the 
county; and in such case it shall be the duty of the fence 
viewers to distinctly mark and define the proportion of 
the fence to be made or maintained by each.” 

“When any of the above mentioned matters shall be 
submitted to fence viewers, each party shall choose one, | 
and if either neglect, after eight days notice, to make such 
choice, the other party may select both.” “The two 
fence viewers so chosen, shall examine the premises, and 
hear the allegations of the parties; in case of their dis- 
agreement, they shall select another fence viewer to act 
with them, and the decision of any two of them shall be 
final upon the parties to such disputes, and upon all par- 
ties holding under them.” ; 

“The decision of the fence viewers shall be reduced to 
writing, shall contain a description of the fence, and of 
thé proportion to be maintained by each, and their de- 
cision upon any of the points in dispute between the par: 
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ties, submitted to them as aforesaid, and shall be forth- 
with filed in the office of the county clerk.” 

“If any person who is liable to contribute to the 
erection or reparation of a division fence, shall neglect 
or refuse, for the period of four weeks after notice in 
writing to do so, to make and maintain his proportion of 
such fence, the party injured may make or repair the 
same at the expense of the party so neglecting or refus- 
ing, to be recovered from him with cost of suit; and the 
party so neglecting or refusing, after notice in writing, 
shall be liable to the party injured for all damages which 
thereby accrue, to be determined by any two fence view- 
ers selected as above provided, and the fence viewers shall 
reduce their appraisement of damage to writing and sign 
the same,” etc. Comp. St., 47-8. 

The statute makes justices of the peace fence viewers 
of their respective counties, and they are expected to go 
upon the premises where the fence in dispute has been or 
is to be erected, and there, in the presence of the parties 
or after notice to them, upon actual view, determine the 
matter submitted to them. The statute also authorizes 
them to issue subpcenas for, and examine witnesses, in 
order that they may make a correct determination. As 
the whole proceeding is statutory the mode of procedure 
therein provided must be followed. This requires the fence 
viewers, where the parties are unable to agree, to appor- 
tion to each the portion of fence to be made and main- 
tained by him. When this is done, each party will own 
and have charge of a specific portion of the fence, and 
must keep the same in repair, and if he fail to do so the 
law provides aremedy. But as at common law a land 
owner could not be compelled to build a partition fence, 
a party, therefore, by the erection of such fence acquires 
no right of action for contribution from the owner of 
lands adjoining, Neither is there any allegation in the 
petition that would sustain an action of trespass, 
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The allegations of the petition are that “the plaintiff, 
prior to the date aforesaid, enclosed her said lands, and 
in so doing constructed a division fence on the line be- 
tween said lots, and defendant, on or about the date 
aforesaid, enclosed his said lands, and in so doing con- 
nected his fences with the division fence constructed by 
this plaintiff,” ete. There is no allegation that the de- 

“fendant entered upon the plaintiff's premises or injured 
her property. An action for damages in a case of this 
kind settles nothing. Even if it could be maintained, it 

‘still leaves the question undetermined as to the owner- 
ship of any particular portion of the fence, and this 
leaves room for future disagreement and litigation. As 
a remedy to these evils and to secure to every one his 
rights, the law of this and a number of other states, has 
provided a plain, simple, adequate remedy by providing 
for fence viewers. And this being the mode provided by 
the statute it is exclusive. Wilson v. Bumstead, ante page 
1. Nocomplaint has yet been made as to their action 
and it will be time enough to consider that question when 
it arises. j 

The writer will be pardoned for saying that he prepared 
and introduced the bill in relation to partition fences 
passed by the legislature of 1859-60—the present law. 
The object being to cure the defect in the common law 

‘ apparent in this case. 

The judgment of the district court is affirmed. 

JUDGMENT AFFIRMED, 


‘Patrick J, GRANT, PLAINTIFF IN ERROR, v. Axtonzo D. 
MarsHALL, DEFENDANT IN ERROR: 
. Forcible entry and detention. In an action of forcible entry and 


detention the notice to quit, and complaint, must particularly 
describe the premises, for the possession of which the action is 
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brought; butif they fail to do so, and the description given in- 
clude the premises in controvergy, and no objection is made to 
the form of either in the trial court, it will be waived. 


RenHEarine of case, 11 Neb., 265. 
Crooker & Chapin, for plaintiff in error. 
A. J. Sawyer, for defendant in error. 
MaxweEtu, J. 


An opinion affirming the judgment of the court below, 
in this case, is reported in 11 Neb., 265. Afterwards, on 
the motion of the plaintiff’s attorneys, a rehearing was 
granted, and the case has been very carefully and critic- 
ally examined. 

The action is for the forcible detention of certain prem- 
ises, after the expiration of the lease, and the principal- 
ground of objection is that neither the complaint nor the 
notice to quit specifically described the ‘premises in con- 
troversy. The complaint is to recover lot 15, in block 42, - 
in the city of Lincoln, and the notice to quit is in the 
same form. It is claimed on behalf of the plaintiff in 
error, that he was in possession of only a small portion 
of the premises, to-wit: a small room in the basement. 
No defense of that kind was interposed before the justice, 
nor was there any objection made to the introduction of 
the notice to quit on the trial. The complaint and the 
notice to quit must particularly describe the premises, 
the possession of which is sought to be recovered, as 
otherwise, in case of a judgment for the plaintiff, the offi- 
cer with a writ of restitution would have nothing to guide: 
him in the performance of his duty. Besides, the de- 
fendant might be charged with detention of premises not 
in his possession and made liable for the rent of the same, 
unless a particular description of the premises is given. 

- And where objection is made on that ground, there must 
be a particular description in every case, to entitle the 


o 
vu 
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plaintiff to recover. But where the complaint and notice 
to quit include the premises in controversy, and also in- 
clude premises not in the possession of the defendant, the 
objection must be made in some way. before the trial 
court, and cannot be made for the first time in this court. 
No action can be maintained under our statute until after 
the notice to quit has been given. If the notice in- 
cludes the premises in controversy, but does not specific- 
ally describe them, objection must be made on that 
ground, otherwise it is waived. So of the other objec- 
tions; they were not brought to the attention of the tria] 
court, and therefore cannot be considered here. No judg- 
ment is sought against the plaintiff for rent, so that he 
loses nothing on that ground from the form of the action. 
It is perhaps but justice to say, that the attorneys for the 
plaintiff in error do not appear to have managed the case 
before the justice. 

There is no error in the record that can be considered 
by this court, and the judgment is affirmed. 

JUDGMENT AFFIRMED. 


Avexanper H. Hickey, PLAINTIFF IN ERROR, V. Tae State 
OF NEBRASKA, DEFENDANT IN ERROR. 

Criminal Law: suRoRs. One H. was convicted of manslaughter 
and sentenced to imprisonment iu the penitentiary. On the 
hearing of the motion for a new trial certain affidavits were filed, 
tending to show that one of thejurors that tried the case was not 
a resident ofthe county. Held, That the failure to interrogate 
the juror in his examination on his voir dire, as to his resi- 
dence, was a waiver of that objection. 

Error to the district court for Otoe county. Tried 

below before Pounn, J. 


J. L, Mitchell and Stevenson & Murgin, for plaintiff in 
error, 
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C.J. Dilworth, Attorney General, J.C. Watson, Dis- 
trict Attorney, and Herbert R. Wodehouse, for the State. 


“Maxwern, J. 


The plaintiff was convicted of manslaughter, at the De- 
cember, 1881, term of the district court of Otoe county, 
and sentenced to imprisonment in the penitentiary for 
the term of six years. He now prosecutes a writ of error 
to this court. 

The principal error relied upon is, that “one of the 
jurors, Samuel Morse, to whom and before whom the 
said cause was tried, was not a competent juror, and was 
not a qualified voter in said county of Otoe.” It appears 
from the record that Morse was called as a talesman and 
was examined on his voir dire. The following is the 
record of his examination: 

Q. 1: Did you ever hear of the cause? 

A. Iwas out about 17 miles; I heard about the case, 
and never made any inquiries about it. 

Q. 2: Ever form or express an opinion as to the guilt 
or innocence of the defendant? 


A. No, sir. 
Q. 8: Where do you reside? 
A. About 9 miles off —— in Cass county ——in 


Otoe county. 
Q. 4: You are a resident of this county? 
A. Yes, sir. 

‘Q. 5: (By Mitchell.) You have not formed or ex- 
pressed an opinion as to the guilt or innocence of the ac- 
cused ? 

A. No, sir. 

Q. 6: (By Mitchell.) You think you could give him 
a fair and impartial trial? 

A. Yes, sir. 

A number of affidavits were filed in support of the mo- 
tion for a now trial, tending to show that the juror in 
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question was not a resident of that county. The evidence 
upon that point is pretty evenly balanced, and there is 
certainly a failure on the part of the plaintiff to establish 
clearly the fact of non-residence of the juror in question. 
But suppose the proof showed conclusively that Morse 
was a non-resident of Otoe county, at the time of the 
trial, would that fact alone invalidate the verdict ? 

The precise question here involved was before this 
court in the case of Wilcox v. Saunders, 4 Neb., 581. In 
that case the defendant, after the trial, filed an affi- 
davit setting forth that since the trial he had discov- 
ered that one of the jurors in the case had not been a 

resident long enough to become an elector. The court 
say, quoting the language used in the case of Rockwell v. 

- Elderkin, 19 Wis., 368: “Tf the objection had been taken 
before the trial, by way of challenge, it would have pre- 
vailed upon strictly technical grounds, but after the trial 
it was too late. It is an objection that does not affect the 
impartiality or intelligence of the juror, and furnishes no 
presumption against the justice of the verdict.” 

In the case of Hastman v. Wight, 4 Ohio State, 157, 
after a trial, the party defeated, in support of his motion 
for a new trial, filed the affidavit of one Fulton, who 

- stated that he was called by the sheriff to fill the panel 
of the regular jury that he was not, when the trial was 
had, nor was he when the affidavit was made, an elector 
of Ohio; that for the (then) last three years or there- 
- abouts, he had been a resident of Indiana, until about six 
‘ months before the time of making the affidavit, when he 
removed to Ohio; and that he was a citizen and elector 
of Indiana until October, 1853; (the affidavit was dated 
- April 18, 1854.) The defendant in that case also filed an 
affidavit, in which he stated that he did not know that 
Fulton was an incompetent juror at the time of the trial, 
etc. The court say (page 161): “It is certainly clear 
. that all jurors must have the qualifications of electors; 
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and if one not having such qualifications is retained upon 
the panel without the knowledge of the party or his coun- 
sel, and after reasonable diligence used to ascertain that 
fact, when the jury is impanelled, a new trial should for 
that cause be granted. But it is equally clear that the 
proper time to take the objection is at the impanelling 
of the jury; and it must be taken to have been waived, 
unless the party is able to show to the court, upon the 
hearing of the motion, that with the exereise of diligence 
he could not have taken the exception at the proper time. 
This is indispensable to prevent constant mistrials, and 
to protect the rights of the adverse party; otherwise the 
party taking the exception might lie by and take the 
chances of a verdict in his favor, and if given adversely 
be entitled to a new trial as a matter of course.” Such 
in our view is a correct statement cf the law. The per- 
son called as juror is sworn to answer questions touching 
his competency as a juror. 

The object of the examination is to ascertain whether 
the person then being examined is a suitable person to 
sit as a juror in that case. In other words, whether he 
possesses the necessary qualifications, and is indifferent 
between the parties. A party cannot neglect to question ~ 
a juror as to his qualifications and afterwards allege his 
own neglect as ground for relief. But the attorneys for 
the plaintiff claim that the rule laid down in Wilcoz v. 
Saunders, although applicable to civil actions, does not | 
apply to criminal cases. The reason of the rule certainly — 
is the same in criminal as well as in civil cases. 

In the case of Parks v. The State, 4 Ohio State, 280, 
where the accused was found guilty of murder in the first 
degree, the court say: “The defendant was bound to 
avail himself of every. objection to the jurors, known at 
the time of impanelling the jury; and he could not be al- 
lowed to reserve an objection of this kind (the juror had 
expressed an: opinion that the accused was guilty) toa ~ 
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juror until after verdict against him, and then make it a 
ground for a new trial.” 

In the case of Beck v, The State, 20 Ohio St., 228, Beck 
was found guilty of arson and sentenced to the penitenti- 
ary. One Hickey, who had been a member of the grand 
jury that found the indictment, was called as a talesman 
and served as a juror upon the trial, but no inquiry 
seems to have been made of him in regard to that mat- 
ter. The court say: “The court below was justified in 
regarding the failure to interrogate the juror, or to make 
inquiry into the subject matter of this cause for chal- 
lenge before the jury was sworn, as a waiver of the same.” 
See also Croy v. State, 82 Ind., 884. King v. Sutton, 8B. 
&C., 417. State v. Quarrel, 2 Bay, 150. Kingan v. State, 
46 Ind., 182. Bradford v. State, 15 Ind., 347. We have 
carefully examined the case of Hill v. The People, 16 
Mich., 851, and while we entertain great respect for that 

able court, we are unable to give our assent to the con- 
clusion reached in that case. We adhere to the rule laid 
down in Wilcox v. Saunders, and it is equally as applic- 
able in a criminal as in a civil cage. When the objection 
is known before the juror is sworn, a failure to challenge 
for that cause is a waiver; and the same rule obtains 
where the objection could have been ascertained by. 
proper inquiry before the juror was sworn. 

There is no error in the record, and the judgment is 


affirmed. 
JUDGMENT AFFIRMED. 


Grove N. PaLMEr, APPELLEE, v. SaMpEL WINDROM ET AL., 
APPELLANTS. ‘ 


Mortgage: MISDESCRIPTION OF PROPERTY. A mistake in the 
description of property mortgaged may be corrected, and a de- 
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cree of foreclosure entered in.the same action. Certain allega- 
tions as to mistake held sufficient to sustain the judgment. 


Appeat from the district court of Saline county. Tried 
below before Weaver, J. : 


'M. B. C.True, and F’. Doezel, for appellants, cited Mc- 
Clellan v. Sanford, 26 Wis., 595. Glass v. Hulburt, 102 
Mass., 24. Gillespie v. Moon, 2 Johns. Ch.,585. Graves 
v. Ins. Co., 2 Cranch, 419. 


Hastings é McGintie, for appellee. 
MaxweE.u, J. 


On the 20th day of July, 1880, Samuel Windrom and 
Nettie HE. Windrom executed two notes, each for the sum 
of $600.00, payable to Thomas B. Parker, or order, and 
due in one year, with interest at 8 percent. To secure the 
payment of these notes the Windroms executed a mort- 
gage upon lots 1414, 1415, 1416, 809 and 810, in the town 
of Dorchester, in Saline county. On the 24th day of 
August, 1881, a petition was filed by Grove N. Palmer in 
the district court of Saline county to foreclose the mort- 
-gage. Itisallegedin the petition that the plaintiff purchas- 
ed said notes and mortgage before they became due; that 
the entire amount of said notes, except the sum of $100.00, 
ig due and unpaid. It is also alleged that there is an 
error or “mistake of all parties thereto in the description 
of the property sought and intended to be conveyed there- 
by, and at the time of making and acknowledgment of 
said mortgage deed, it was supposed, agreed, and under- 
stood by all the parties to the said mortgage deed that the 
premises thereby conveyed were the premises really known 
and described upon the recorded plat of said town of 
Dorchester, as lots numbered respectively 1205, 1206, 
and 1207,” etc. Itis also alleged that Adam N. Schuster, 
and others who are made defendants, “claim some inter- 
est in and to said premises by virtue of a writ of attach- 
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ment levied thereon in a certain action against said Samuel 
Windrom and Thomas B, Parker, now pending in this 
court, but the interest and lien of said defendants, if any 
they have, are subsequent and subject to that of the 
plaintiffs,” etc. 

To this petition, Schuster and the other plaintiffs in 
the suit in attachment, filed an answer, in which they 
allege “that on the 18th day of June, 1881, they began 
an action against said defendants, Samuel Windrom and 
Thomas B. Parker, to recover the sum of $420.85, and 
that an order of attachment issued in said action and was 
levied upon the lots described in the plaintiff's petition, 
and that said attachment is still in full force and undis- 
solved,” etc. There is also a denial of a mistake in the 
plaintiffs mortgage, and a claim that the lots in dispute 
should be subjected to-fhe payment of the judgment in 
the attachment. 

On the hearing the court found “from the petition and 
evidence herein, that there has been an error inadvert- 
ently made in the mortgage deed as described in the 
plaintiff's petition, and thereupon, there appearing no 
good reason why an order correcting said error should 
not be made, the same is hereby allowed and the said 
mortgage is hereby corrected to read as follows, viz: lots 
numbered 1205, 1206, 1207,” etc. , 

None of the testimony is preserved in the record, and 
the only question before the court is, did the district court — 
have authority, under the allegations in the petition and - 
answer, to correct the,mortgage? .We think it had... 
Where there is an agreement to convey by certain boun-.. 
daries, but the conveyance does not cover the entire . 
premises, or conveys land not intended to be conveyed, it - 
will be reformed according to the actual agreement, even’ 
in favor of an assignee. Bently v. Smith, 2 Keyes, 348. . 
Moaks Note to Clark’s Ch., 42. And the same rule ca , 
plies to. mortgages. : ¢ 
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The appellants object to the petition because it fails to. 
set forth what interest of the appellants is sought to be. 
subjected, and the time when the appellants acquired 
their interest. The petition is very far from being free 
from objection, as it lacks clearness and directness in its 
statements, both as to the mistake and the interest of the 
appellants, but there is sufficient stated therein under 
the liberal rules of pleading established by the code to 
sustain a judgment. The judgment of the district court 
is affirmed. 


JUDGMENT AFFIRMED. 


Kerra BroTHERs, PLAINTIFFS IN ERROR, V. CHRISTOPHER B. 
HEFFELFINGER, DEFENDANT IN ERROR. 


1, Sale: BONA FIDE PURCHASE. One H., through an agent, pur- 
‘chased a stock of goods from A. fer their full value, in satisfac- 
tion of a debt owing from A, to H., and the payment of certain 
other debts, which H. assumed, there being still other debts of 
which H. had notice. In acontest with a subsequent attaching 
creditor, held, that a verdict that H. was a bona jide purchaser 
would not be disturbed. 

2, Practice: SERVICE OF PROCESS BY CORONER, A coroner may 
lawfully serve a writ of replevin, where the sheriff is a party to 
the action. 


Error to the district court for Adams county. Tried- 
below before Gastain, J. 


Batty & Ragan, for plaintiffs in error. 
R. H. Mills and James Laird, for defendant in error. 
MaxweEtu, J, 


It appears from the record, that on the 18th day of 
January, 1881, one A. CG. Wier, traveling agent for the 
North Star Boot and Shoe Manufacturing Company of 

82 
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Minneapolis, purchased the goods in question from A. 
Andrus, of Hastings, for his principal, for the sum of 
$8,100.00. Of this sum about $2,600.00 or $2,700.00 was 
a debt due the Boot and Shoe Co; about $300.00 a debt 
owing by Andrus at a bank; and an account due one 
McKnight. Andrus at this time was owing about 
$2,000.00, beside the above named debts, of which Wier 
at the time of the purchase had notice. Wier took pos- 
session of the goods in the name of his principal on the 
14th of January, 1881. On thé 17th of that month Keith 
Brothers commenced an action by attachment against 
Andrus, and caused the goods in controversy to be at- 
tached. On the same day the defendant herein com- 
menced an action in replevin, and took the goods from the 
possession of the sheriff. The plaintiffs were substituted 
in the action for the sheriff. Fhe Boot and Shoe Co. 
seems to-consist of the defendant. On the trial of the 
cause in the court below judgment was rendered in favor 
of the defendant herein. The plaintiffs bring the cause 
into this court by petition in error. The errors assigned 
are, in substance, that the verdict is against the weight 
of evidence, and that the coroner had no authority to 
serve the writ, of replevin. 

I. As to the first objection, it is sufficient to say that 
the testimony shows conclusively that Wier purchased the 
goods for the defendant and paid their full value. Fraud 
as to the other creditors is pleaded in the answer, but there 
ig no proof whatever to sustain it; nor is there any proof, 
except by inference, to show that the plaintiffs were cred- 
itors of Andrus; nor what amount was claimed under 
the attachment. The testimony clearly establishes the 
right of the defendant in error as against the plaintiffs 
to the goods in question, and there is no error in that 
regard. 

_II. Section 8 of Chap. VIII. of the Revised Statutes of 
1866, which was in force when this action was commenced, 
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provided that: “Every coroner shall serve and execute 
process of every kind, and perform all other duties of the 
‘sheriff, when the sheriff shall be a party to the case, or 
whenever affidavit shall be made and filed as provided 
in the succeeding section, and in all such cases he shall 
exercise the same powers, and proceed in the same man- 
ner, as prescribed for the sheriff in the performance of 
similar duties.” The coroner may lawfully serve a writ 
of replevin whenever the sheriff is a party to the action. 

-There is no error in the record, and the judgment is af- 


firmed. 
JUDGMENT AFFIRMED, 


Tromas H. Harrison, PLAINTIFF IN ERROR, v. THE UNION 
Natrona, Bank or LewispurG, PENNSYLVANIA, DEFEND- 
.ANT IN ERROR. 


Limitation of Actions. In May, 1872, one H., a resident of Wis- 
consin, made his promissory note due in six months and pay- 
able in that state, and thereafter continued to reside there until 
October, 1875, when he removed to this state. An action was 
commenced on the note in this state in J anuary, 1878, to which 
the statute of limitations was pleaded as a defense. Held, Ist: 
That the statute of this state did not commence to run until H. 
had come into the state. 2nd: That asthe statute of Wisconsin 
had not barred the claim before H. removed from that state, the 
court could not add the time of his residence there, after the 
note became due, to the time of his residence in this state, be- 
fore the commencement of the action, to create the bar of the 
statute. 


Error to the district court for Gage county. Tried 
below before WrEavER, J. 


Colby &: Hazlett, and Charles O. Bates, for plaintiff in 
error. 
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The note being barred on its face, burden of proof is 
upon the plaintiff to show the specific exceptions, which 
he alleges in his petition, in order to take the case out of © 
the statute. Funk v. McVay, 21 La. Ann., 192, 267, 273, 
276, and 501. Prigman v. East Tenn. R. R. Co., 1 Lea, 
(Tenn.), 204. Spurger v. Hardy, 4 Mo. App., 578 

The plaintiff simply proved that the defendant resided 
in Wisconsin when the cause of action accrued, and did ' 
not commence to reside in Nebraska until 1875. This is 
not sufficient to take the case out of the statute. Angell 
on Limitations, section 208. Hoggettv. Emerson, 8 Kan., 
262. Fawv. Roberdeau, 8 Cranch., 174. Palmer v. Shaw, 
16 Cal., 95. Plaintiff should have proven, not only that 
the defendant was out of the state at’ the time the cause 
of action accrued, but also that he did not come into the 
state so that service of process could have been had upon 
him, and the debtor thereby enabled to reduce his claim 
to a personal judgment, until within five years prior to 
the commencement of the action. A construction of this 
exception of the statute can only be such an absence 
from the state as entirely suspends the power of the 
plaintiff to commence his action. 7 Waits’ Actions and 
Defenses, 273. Blodgett v. Utley, 4 Neb., 29. Sage v. 
Hawley, 16 Conn,, 105. Randall v. Wilkins, 4 Denio, 
579. 


J.H. Broady and A. Hardy, for defendant in error, cited 
Blodgett v. Utley, 4 Neb., 25. Seymour v. Street, 5 Neb,, 
85, Edgerton v. Wachter, 9 Neb., 500, 


Maxwet., J. 


This is an action upon a promissory note, of which the 
following is a copy: 
“ $759.81. JANESVILLE, Wis., May 8th, 1872. 
Six months after date, I promise to pay to the order of 
James S. Marsh & Co., at the First National Bank of 
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Janesville, Wis., seven hundred and fifty-nine dollars and 
eighty-one cents, value received, with interest at the rate 
of ten per cent. from date, until paid. 

T. H. Harrison.” 

After the note became due, it was transferred to the 
defendant in error, who brought an action thereon 
against the maker in the district court of Gage county, in 
January, 1878. The defense is the statute of limitations. 

Sec. 20, of the code of civil procedure, provides that: 
“Tf, when a cause of action accrues against a person he 
be out of the state, or shall have absconded or concealed 
’ himself, the period limited for the commengement of the 
action shall not begin to run until he come into the 
. state, or while he is absconded or concealed ; and if after 
the cause of action accrues, he depart from the state, or 
abscond or conceal himself, the time of his absence or con- 
cealment shall not be computed as any part of the period 
' within which the action must be brought.” 

The testimony shows that Harrison, at the time of 
making the note in question, was a resident of the state 
of Wisconsin; and that he continued to reside there until 
October, 1875, when he removed to this state. There is 
no allegation in the answer, nor any testimony tending 
_ to show, that the statute of Wisconsin had run against the 
claim. at the time Mr, Harrison left that state. That 
being the case, the question is to be determined by our 
statute, which gives five years in which to bring an action 
upon a promissory note. 

We know of no rule that would permit us to add the 
. time during which the maker of the note continued to 
reside in Wisconsin after it became due, to the time that 
he has resided in this state, and thereby create the bar of 
the statute. Unless his residenée in that state was con- 
tinued for a sufficient length of time to constitute a bar, 
- itis no defense in an action brought on the instrument 
- in this state. - And in an action on a promissory note the 
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statute only commences to fun from the time that an 
action could be commenced thereon, and service had on 
the defendant. 
The statute of limitations is therefore no defense in 
this case, and the judgment must be affirmed. 
JUDGMENT AFFIRMED. 


Joun E. Smrru, assiensr or H. P. Wess & Co., PLAINTIFF 
IN ERROR,.V. JOHN L. HoBLEMAN, ET AL., DEFENDANTS IN 
ERROR. 


Promissory Note: PAYMENT IN WHEAT. Where, in an action 
upon a promissory note, the answer admitted ‘the execution of 
the note, but alleged that it was to be paid in wheat, which had 
been delivered in pursuance of the contract, it was not error for 
the court to instruct the jury if they found such contract to ex- 
ist, ‘‘and that defendants did deliver the wheat to pay said notein 
full, you will find for the defendants.” 


Ernor to the district court for Gage county. Tried be- 
low before WxEaver, J. 


Pemberton & Forbes, for plaintiff in error. 


Answer states that agreement to pay in wheat was 
made after execution of the note, and not at the time, as 
assumed by court. The defendant can only defend on 
grounds set up in his answer. VanDykev. Davis, 2 Mich., 
145, and cases cited. 


Hale & Bibb, for defendants in error, cited Stephen on 
Pleading, 292. 


Maxwe., J. 


This is an action upon a promissory note given by 
Hobleman and Schlake to H. P. Webb & Co. The action 
is brought by Smith, the assignee. The defendants ad- 
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mit the execution of the note, but say “that said de- 
fendants agreed that they would deliver wheat at the 
flouring mill of Holt & Webb, in Dewitt, in Saline county, 
Neb., at an agreed price per bushel, a quantity of wheat 
sufficient to pay said note, and said*defendants say that 
they did, according to said agreement, deliver to said 
plaintiff the said wheat in payment of the money men- 
tioned in said promissory note, and that the said plaintiff 
did then accept and receive the same in full satisfaction 
of the said sum of moneys so due and owing from the said — 
defendants to the said plaintiff.” The reply is a general 
denial. - : 

The testimony shows that the note was given for 
money borrowed by the defendants from the bank of 
H. P. Webb & Co.; that Webb, at that time, was also a 
member of the firm of Holt & Webb, engaged in the 
milling business at Dewitt, in Saline county. Hobleman 
and Schlake both testify that the note was to be paid in 
wheat, and that wheat was delivered to Holt & Webb in 
pursuance of the contract. Mr. Webb, in his testimony, 
admits the delivery of the wheat, but says the wheat 
was merely stored in the mill, and Hobleman was to sell 
the same when the price suited him, and out of the pro- 
ceeds to pay the note. Hobleman seems to have delivered 
about eight hundred bushels of wheat at the mill, and 
the mill seems to have burned in a day or two after the 
delivery of the wheat. 

On the trial of the cause, the court instructed the jury 
that: “If you find from the evidence that defendants, at 
the time they made their note, agreed to pay the same in 
wheat, and if you find that defendants did deliver the 
wheat to pay said note in full, you will find for the de- 
fendants.” Various objections are made to this instruc- 
tion which it is unnecessary to consider, as the instruction 
was proper under the issue made by the pleadings. - 

An instruction was asked on behalf of the plaintiff as 
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to the authority of Webb to receive wheat in paymenit, 
which was properly refused, there being nothing in either 
the pleadings or evidence to justify it. 

There is no error in the record and the judgment must 


be affirmed. 
JupemEent AFFIRMED. 


New Evxoranp Mortaace Sscurrry Co., APPELLANT, V. 
Joun P. AUGHE, ET AL, APPELLEES. 


J. Usury. A plea of usury, and of payment of interest upon 
an usurious contract, as payment pro fanto upon the principal, 
are available as a defense in an action on the usurious contract; 
but when the action is dismissed without prejudice before being 
submitted to the court, such defense is not such a set off or 
counter claim as can be retained and tried by the court. 
Dismissal of Action: REMOVAL TO U. 8 CoURT. Where a 
plaintiff dismissed his action and afterwards filed a petition to 
remove the same to the U. S. Circuit court, it is not error for the 
court to overrule the motion, there being nothing to remove. 


p 


Appean from Saunders county. Tried below before 
Post, J. 7 


G. L. Loomis and Hull & Stearns, for appellant, 
No appearance for appellees. 
MaxwE., J, 


This is an action to foreclose a mortgage upon real 
estate, brought in the district court of Saunders county, 
in September, 1879. The defendants, John P. and 
Cecelia D, Aughe, filed an answer to the petition setting 
up the plea of usury and the payment of $100.00 as in- 
terest. The defendant, Parmele, filed an answer dis- 
claiming any interest in the land. On the 16th of Sept., 
1880, the attorneys for the plaintiff directed the clerk to 
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' enter a dismissal of the action without prejudice, upon 
_ payment of costs. A journal entry of November 23, 1880, 
shows that the cause “was, by agreement, continued.” 
In April, 1881, the cause was again continued. In Oc- 
: tober, 1881, the cause came on for hearing upon the set- 
off and cause of action set up in the answer of John P. 
Aughe, whereupon the attorney for the plaintiff filed-the 
necessary papers to remove said cause to the circuit court 
of the United States. The court denied the application 
upon the ground that the plaintiff had dismissed the action, 
* The court then found the amount the plaintiff was to loan 
the defendant was the sum of $500.00, and a note and 
_ mortgage for that sum were taken, ‘but that the amount of 
money actually paid to the defendant was the sum_ of 
$398.24. The court also found thatthe defendant had paid 
the plaintiff the sum of $100.00 interest, and thereupon 
‘yendered judgment in favor of the defendant for the sum 
of $201.76 and costs. The plaintiff appeals to this court. 

The question to be determined is, is money, retained or 
paid as usury, an independent cause of action that may 
be severed from the usurious contract, and a recovery had 
thereon ? . 

‘Section 5, of the act regulating interest (Comp. St. 323), 
provides that: “If a greater rate of interest than 
is hereinbefore allowed shall be contracted for or received, 
or reserved, the contract shall not therefore be void; 
but if in any action on such contract, proof be made 
that illegal interest has been directly or indirectly con- 
tracted for, or taken, or reserved, the plaintiff shall only 
recover the principal, without interest, and the defend- 
ants shall recover costs; and if interest shall have been 
paid thereon, judgment shall be for the principal, deduct- 
ing interest paid,” ete. 

A party liable upon a usurious contract may avail 
-himself of the remedy provided by the statute, if he so 

“elect. To do so he must interpose the facts showing 
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usury as a defense to the action. When usury is estab- 
lished the plaintiff can only recover judgment for the 
principal, deducting interest paid. If usury has been 
paid, and the entire amount of the principal, no action 
will lie to recover it back. It is not, therefore, an inde- 
pendent cause of action that can be retained after the 
dismissal of the principal case. Itis properly a defense 
to be set up in an action on the contract. Although no 
action will lie to recover back usurious interest when the 
entire transaction is closed up, yet, so long as any por- 
tion of the principal remains out of, or in connection 
with which the usurious interest accrued, it may be de- 
ducted from, or set off against such principal. Payne 
v. Newcomb, 16 West. Jurist, 89. Hawho v. Snyjaker, 88, 
111, 197. Mitchell v. Lyman, 77 Il., 225. Peddicord v. 
Conrad, 85 Ill, 102. Jenkins v. Greenbaum, 98 IIl., 2. 
House v. Davis, 60 Tll., 867. Hadden v. Innis, 24 DL, 
881. Farwell v. Myers, 85 Ill., 41. Saylor v. Daniels, 87 
Lll., 381. Jenkins v. International Bank, 95 IIl., 568. The 
defense of usury is still available to the defendants when 
an action is brought on the note and mortgage. 

The court did not err in overruling the motion to remove 
the cause to the U. 8. Circuit court, there being no casein 
court to remove. 

The judgment of the district court is reversed. 


Water J. Lams, TRUSTEE, PLAINTIFF IN ERROR, V. JOHN 
S. GREGORY, DEFENDANT IN ERROR. 


Judgment: RELEASE. The voluntary release of one joint judg- 
ment debtor operates as a release of his co-defendant. 


Error to the district court for Lancaster county. 
Tried below before Pounn, J. 
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Lamb, Billingsley & Lambertson, for plaintiff in error. 
John S. Gregory, pro se. 
MaxweE tu, J. 


On the 29th of October, 1879, the plaintiff filed a motion 
in the district court of Lancaster county, to obtain a de- 
ficiency judgment against John S. Gregory and J. H. 
McMurtry, for the sum of $386.70. Two days thereafter 
_ the motion was sustained and judgment rendered as 
_ prayed, and execution awarded. At the same term of 
the court at which the judgment was rendered, MeMur- 
‘try filed a motion therein, asking to have the judgment 
set aside as to him, upon the ground of a discharge in 
bankruptcy. To this motion the following, signed by the 
plaintiff's attorneys, was appended: “ We hereby consent 
to the setting aside of the judgment against said J. H. 
McMurtry.” The judgment against McMurtry was 
thereupon set aside, Gregory then filed a motion asking 
the court to discharge him from liability upon the judg- 
ment, because the plaintiff had voluntarily released Mc- 
Murtry, The hearing on this motion was continued from 
time to time until the 8th day of November, 1880, when 
the motion was sustained. The cause is brought into this 
court by petition in error. © 

There is no bill of exceptions, and none of the testi- 
' mony used on the hearing on the motion is before us. 
The court undoubtedly had authority to modify its own 
judgment at the term at which it was rendered. This it 
did by discharging McMurtry with the consent of the 
plaintiff's attorneys. No question is raised as to the au- 
thority of the attorneys to sign such release, and that 
question is not before the court. The defendant contends 
that a release of McMurtry operates as a release of both 
defendants from liability on the judgment. There is 
nothing in the record, except the motion of McMurtry 
tending to show that he was released upon the ground of 
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his discharge in bankruptcy, and the court below seems 
to have found against such discharge, and that the release 
was voluntary. The question presented to thig court 
therefore is, what is the effect of a voluntary release of a 
. joint debtor ? ; 

Parsons says: “If two or more are jointly bound, or 
jointly and severally bound, and the obligee releases one 
of them, all are discharged.” 1 Parsons on Contr., 27, 
and cases cited in note b. : 

In Broom’s Legal Maxims, * 675, it is said: “On the 
other hand, the debtee’s discharge of one joint, or joint 
and several debtor, is a discharge of all; and a release of 
the principal debtor will discharge the sureties, . unless, 
indeed, there be an express reservation of remedies 
against them.” 

_ hat the voluntary release of one joint debtor has the 

effect to release all, will not seriously be questioned. This 
is decisive of the case, The plaintiff having voluntarily 
released McMurtry, the court below did not err in dis- 
charging his co-defendant. .The judgment is therefore 


affirmed. 
_ JUDGMENT AFFIRMED. 


Danze, E. Bateman, PLAINTIFF IN ERROR, V. James M, 
RoBINSON, DEFENDANT IN ERROR. 


1. Contract: CONSIDERATION, B. having a pre-emption claim 
upon the public lands, made an arrangement with R., to enter 
the same with soldiers’ additional eighties and convey to hiin, 

_R. being paid $300.00. Held, That upon a failure to convey, 
B. could maintain an action against R. to recover the considera- 

. tion. , 
2. 


Where acts are merely prohibited by statute, - 
and the parties are not in part delicto, the party upon whem no 
penalty is im posed may upon non-performance maintain an 
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action against his co-contractor, to recover theamountadyanced * 
on the contract, 


Error to the district court for Lancaster county. Heard . 
below before Weaver, J., of the firat district. 


Mason & Whedon, and Harwood & Ames, for pinnate 
in error. ¢ 


Lamb, Billingsley & Lambertson, for defendant in error.’ 
Maxwe., J. 


This action was brought in the district court of Lan- 
caster county, to recover the sum of $300.00 with inter- 
est. A demurrer to the petition was sustained and the 
action dismissed. The plaintiff brings the cause into this 
court by petition in error. The following is a copy of the _ 
petition: 

“ The said Daniel Bateman complains of the said Jamés 
M. Robinson, defendant, and for cause of action against 
said defendant shows: = 

First, That heretofore, viz: on the 23d day of May, -’ 
A. D. 1876, the said plaintiff and defendant made and 
entered into’a certain contract, and reduced the same to- 
writing in the words and figures following, to-wit: 

Stare or NeprasKa, a ; ; 

LancAaSTER County. * Be it known, that on this 
day and between J. M. Robinson, party of the first part, and. 
D. E. Bateman, party of the second part, made and en- 
tered the following agreement: J. M. Robinson, for and in 
consideration of the sum of three hundred dollars cash, 
agrees to and with the party of the second part, to enter 
or cause to be entered by soldiers add’] eighty entries, and | 
give warrantee deed and United States final registers cer- 
tificate for (160) one hundred and sixty acres, now held 
by preemption by the said Bateman, viz: The s. w. one- 
fourth of section 4, town. 18, range 9, west, in said Rice 
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county, Kansas, and the said party of the second part 
avers, that he holds a preemption claim on said tract of 
land that is valid, which he hereby agrees to hold intact 
upon the records of said land office, and is to pay to the 
said party of the first et the sum of $800. 

J. M. Ropryson, 

D. E. Bateman, 

Plaintiff says that on the 28rd day of May, A. D. 
1876, he paid the said defendant the said sum of three 
hundred dollars. ; 

Plaintiff avers, that he the said plaintiff has in all 
things kept and performed his part of said agreement, 
but that the said defendant has failed, neglected and 
refused to perform his part of said agreement in every 
particular whatsoever, and doth still fail and refuse to 
perform his part of said agreement, and that the said 
defendant intending and contriving to cheat, swindle, 
wrong and defraud this plaintiff, has refused, and doth 
still refuse, £0 keep and perform his part of said agree- 
ment, made and entered into as aforesaid and every por- 
tion thereof. Wherefore, plaintiff prays judgment,against 
said defendant for the said sum of three hundred dollars 
with interest thereon, from the said 28rd day of May, A. 
D. 1876, and costs. 

This is not an action to enforce specific performance of 
the contract to convey, but to recover money paid there- 
on. The defendant received this money as the consider- 
ation for the land, but is now unable, or refuses to per- 
form the contract. Can he be allowed to retain the money 
thus received? Wethink not. The case is similar to that 
of Simmons v. Yurann, 11 Neb., 516. In that case Sim- 
mons contracted to convey a portion of his homestead or 
pre-emption, when he acquired title thereto, in considera- 
tion of forty acres of breaking and $140.00 in cash. The 
breaking was done as agreed upon, but when asked to 
pay therefor his answer was the same as in this case. 
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The court held that he was liable for the price of the 
breaking. 

The rule is well established that a particeps criminis 
cannot invoke the aid of a court; but this rule does not 
apply to all cases, If the party seeking relief, although 
particeps criminis, yet is not in pari delicto, the rule does 
not apply. 

This distinction seems to have been taken for the 
first time in the case of Smith v. Bromley, 2 Doug., 696, 
: and was there applied to cases where the law was 
intended to protect one of the parties from particular 
acts of oppression, such as usury, but the rule has since 
been applied generally, 

In Jaques v, Golightly, 2 Wm. Blacks., 1073, the action 
was brought to recover money paid by the plaintiff to the 
defendant as a premium for insuring lottery tickets, the 
transaction being prohibited by statute. It was claimed 
that the plaintiff being particeps criminis could not 
recover. But it was held that the action could be main- 
tained. Blackstone, J., said if was not like the stock 
jobbing act, “because there:both parties are made crim- 
inals and subject to penalties.” 

In Browning v. Morris, 2 Cowp., 790, Lord Mansfield 
draws the distinction between acts which are mala in se, 
such as bribery, and such as are prohibited by statute. 
He says: “For instance, in bribery, if a man pays a sum 
of money by way of a bribe, he can never recover it in an 
action, because both plaintiff and defendant are equally 
criminal. But where contracts or transactions are pro- 
hibited by positive statute for the sake of protécting one 
set of men from another set of men; the one from their 
situation and condition, being liable to be oppressed. or 
imposed upon by the other; there the parties are not in 
pari delicto ; and in furtherance of these statutes, the per- 
son injured after the transaction is finished and com- 
pleted may bring his action and defeat the contract. 
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* * #* And it is very material that the statute itself, 
by the distinction it makes, has marked the criminal ; for 
the penalties are all on one side. * * * The man 
who makes the contract is liable to no penalty,” 

The same question arose in Williams v. Hedley, 8 Hast, 
378, and the cases above cited are referred to by Lord El- 
lenborough, and the doctine approved. 

In the case of Inhabitants of Worcester v. Eaton, in 
Mass., 368, Parker, C. J., after referring to the principle ~ 


laid down in the cases of Smith v, Bromley, and Browning —~ 


v. Morris, says: “This distinction seems to have been 
afterwards observed in the English courts, and being - 
founded in sound principle is worthy of adoption as a 
principle of common law in this country.”’ 

In the case of White v. Franklin Bank, 22 Pick., 181, 
the action was brought to recover money which the plain- ° 
tiff had deposited with the defendant under an agreement _ 
that it should remain for a specific time, in violation of 
a statute which prohibited the bank from making a 
contract ‘for the payment of money at a future day cer- | 
tain.” It was held that the action would lie, and the doc- 
trine of the English cases above cited was fully ap- 
proved. 

In the case of Lowell v. Boston & Lowell R. R. Co., 28 ° 
Pick., 24, the question again arose. The court say (page 
32): ‘The general rule of Jaw is, that where the parties - 
participate in the commission of a criminal act, and 
one party suffers damages thereby, he is not entitled 
to indemnity or contribution from the other party. 
Our law, however, does not in every case disallow an ac- 
tion by one wrongdoer against another, to recover dam- 


ages incurred in consequence of their joint offense. The - 


rule is, in pari delicto potior est conditio defendentis. If - 
the parties are not equally criminal, the principal delin- 
quent may be held responsible to his co-delinquent for ” 
damages incurred by their joint offense. In respect to - 
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Offenses.in which-is' involved any moral delinquency or 
turpitude, all-parties are deemed equally guilty, and 
equrts »Will»not: enquire :into their .relative guilt. -But 
where the offense is merely maluyn prohibitum and is.in-no 
respect immoral, it is not against the policy of the law to 
inquire into the relative delinquency of-the parties, and 
to administer justice betwegm+them, although both .-par- 
ties are wrongdoers.” See also Atlas Bank v. Nahant 
Bank, 3 Met., 581. 
sdnithe-case.of Schermerhornv..Talman, -14.N. .Y., 98, 
there isian.elaborate review of:authorities,..and-the .doc- 
trjne,of:the English: and:Massachusetts.cases cited .is-fully 
approved. ‘The-rule,laid.dawn in the cases. above cited 
is based,upon reason and-seund principle, and is. fully 
approved:by us, and.it is decisive of the .case. .Even if 
the contract:was-prohibited:by;statute,,which we. do not 
decide, still:the parties.were not in pari delicto, as there is 
no.penalty imposed on.a party for selling his interest in 
land:upen which.he,.has.a pre-emption claim. The con- 
tract amounts: to - this, :- Bateman . having a -pre-emption 
claim:upon the.public lands, which..probably he was un- 
able.ta enter from:some cause that does not appear in the 
record,:made.an-agreement.with ‘Robinson to enter. the 
land and:convey to him. ‘Robinson‘received ‘the consid- 
eration for-the:contract, but.refuses.to perform the same. 
Gan. he:retain the consideration? Wethink not. :There 
are-no facts stated.in the,petition that-will defeat.a recov- 
; ery-in.such‘case. The judgment of .the. district court is 
reversed, andthe cause:remanded for further.proceedings. 
. REVERSED. AND > REMANDED. 


JoHN*RUSH, APPHLEEE,-V."D.« A. VALENTINE, APPELLANT. 


Public Lands: DECISIONSOF LAND OFFICERS. Questions relating 

to settlement on the public lands under the pre-emption act of 

--1841, are questions of fact, and the findings of the land officers 
33°C; 
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“as to such facts when affirmed on appeal, are conclusive on the 
parties, and cannot be reviewed in a collateral proceeding. 


Aprean from the district court of Douglas county. 
Tried below before Savaag, J. 


C. A. Baldwin, for appellant. 
John D. Howe, for appellee. 
MaxweE., J. 


The prayer of the petition in this case is in substance 
for a decree, declaring that the defendant holds the north 
east quarter of section 18, jn township 15 north, of range 
11 east, in Douglas county, in trust for the plaintiff, and 
require him to convey the same to the plaintiff. A 
decree was rendered in the court below in favor of the 
plaintiff. The defendant appeals to this court. 

It is alleged in the petition that}the plaintiff, “on or 
about the 8rd day of October, 1869, entered upon and 
began to improve” the lands above described. It is also 
alleged, in substance, that he possessed the necessary qual- 
ifications to enable him to preempt the same; that on the 
19th day of November, 1869, he applied tothe receiver of the 
U.S. land office at West Point—the register being absent at 
Omaha, but the receiver discharging the duties of said 
register to file the usual declaratory statement of his 
intention to enter said lands by pre-emption, and tendered _ 
the same to said receiver and register, who declined to 
receive or file the same, upon the sole ground that said — 
lands were school lands and thereforenot subject to entry ; 
that the books, records, and plats of said office showed and 
described said lands to be school lands, and had so de- 
scribed them for many years before; but, in truth and 
in fact, said lands were not school lands, but were, on 
the said 15th day of November, and for some time before 
had been,subject to entry under the pre-emption laws of 
the United States; that said register knew said facts and 
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kept said records without correction with a view to cover 
up said lands and retain them for his own use and bene. 
fit, * * * * * * thaton the 3rd day of October, 
1869, this plaintiff went upon said lands, supposing them 
to be school lands, and commenced to build a house there- 
on for a residence for himself and family, and continued 
at work upon said house down to about the 15th of No- 
vember following, when his family moved into said house, 
which they have ever since continued to occupy; that he 
commenced said improvements and settlement with a 
view to buying or leasing said lands, believing them to 
belong to the school fund under the laws of the state of 
Nebraska, when they should be offered for sale or leasing ; 
but that on or about said 15th day of Novemberhe became 
aware of the fact that said lands were government lands 
and subject to private entry under the pre-emption laws 
of the United States, and moved upon said lands at that 
time, and then made a settlement thereon with a view of 
entering and pre-empting the same under said laws of the 
United States.” 

It is also alleged that the value of the house erected by 
the plaintiff was about $500.00, and “that on or about 
the 17th day of November, 1869, the register of said land 
office, E. K. Valentine, who is a brother of said defend- 
ant, Valentine, conspiring with his brother to defraud 
this plaintiff, both of them well knowing that the United 
States had kept, recorded, registered and advertised said 
lands as school lands, and that said Rush bad made val- 
uable improvements upon said lands, and intended to 
purchase them as aforesaid, left his said office in West 
Point, some 65 miles distant, with his said brother, and 
proceeded to said lands with him, and on the evening of 
said day aided his brother in making a pretended settle- 
ment upon said lands, also at that time and before any 
settlement was actually made upon said lands by said de- 
fendant, Valentine, made out upon a blank of said office 
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which-he took with him for that :purpose, the statement 
of -his said brother * * * ‘declaring his intention 
* * * {to file and purchase said lands under the pre- 
- emption-law -* * * which (statement). said register 
retained in his possession,:and after the 19th day of No- 
vember, -.1869,—-the exact .date being unknown to the 
plaintiff—-caused it to be placed among the records .and 
filings of ‘said::larid: office.” 

-It is also:alleged, in substance,. that on the 12th. day of 
January,.1870, the plaintiff -was allowed to file on said 
land:as of ‘November 19th, 1869, and that the defendant 
built:a small-cabin upon said land, and plowed a small 
portion. thereof and lived .thereon:at-times, but not con- 
tinuously and without his family, until the 15th day of 
May,.1870, when ‘in a contest had in said land office be- 
sween said-Rush and said D. A.- Valentine before. said 
land-officers touching the right to preempt and enter said 
lands, and upon the allegations and facts in this petition 
alleged, said: register and receiver -decided the right to 
pre-empt and enter said lands to be in said Valentine ; 
and upon-appeal by -plaintiff from said decision to the 
commissioner of the general land office at Washington, 
said decision was affirmed, and upon a further appeal 
from said last named decision to the secretary of the in- 
terior by said Rush,: said. last named decision was also 
affirmed, and said filing of said Rush cancelled; but that 
the defendant:has notlived upon said land, and that he 
entered the same to speculate'upon, and, in facet, for the 
use and benefit ‘ofthe register of said land office, and 
that the moneys ‘to:pay for said lands were :derived -from 
said register. 

'It-is also alleged, in substance; that on the first: day. of 
June, 1872;-the defendant:was allowed to enter said ‘land 
and-thereafter received:from.the United States a. patent 
therefor; and “ that the:sole ground of said decision-was - 
that the plaintiff had:not filed his declaratory: statement 
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lands witha: view to:pre-empt the same.’ 

It is also alleged that:the plaintiff :made. the. 3 neces- 
sary proof to.entitle him to pre-empt, and made.applica- 
tion to enter said lands, and was then ready:and willing 
to pay the: government for-the same. There are also 
charges of fraud and collusion, but as-no additional facts 
are stated itis: unnecessary to notice them. 

The answer~ of the defendant.states: “that he is.a 
brother of HE. K: Valentine, who then was the register: of 
the United States land office for the district in which said 
land was:situated; and: that itis-true-that said land was 
marked ‘on the. books. of said office-at one time as school 
lands, but-defendant-says that said lands, were so marked 
on said books as schoo] lands long before said'H. K. Valen- 
tine had anything whatever to do with'said office and books ; 
that‘said E. K. Valentine nor-this defendant had ought 
to-do with so marking said books, and defendant says he 
has no knowledge whatever as to the fact how they be- 
came so.designated, but says that-it is not true, and he 
denies. thatsaid EH. K. Valentine kept, or permitted said 
books to remain; im the condition in which he found them - 
when they came.to his possession as such register for an 
improper-purpose or object; whatever.” The facts upon 
which: the plaintiff: predicates. his right to recover are. all 
denied; and-the defendant .says,.in substance, that he 
entered ‘said-land in good faith, for his own use, and that 
le: made no-contract:to.convey the same. — 

In.1859 congress passed an act providing that: “ Where 
settlements, with a .view to pre-emption, have been made 
before: the survey of! the lands.in the field,. which_are 
found'to have bee made on sections:sixteen and thirty- 
six; these. seetions- shall: be. subject: to. the pre-emption 
cliim.: of such: settler ;.and, if. they,,or either of them, 
shall: be reserved: or. plelged. for the use.of. schools 
or colleges in the state or territory in which the lands lie, 
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other lands of like quality are hereby appropriated in 
lieu of such as may be patented by pre-emptions; and 
other lands are also hereby appropriated to compensate 
deficiencies for school purposes,” ete. 11 Statutes at 
Large, 385. 

In January, 1860, the legislature of this then territory 
passed an act providing “that the territorial commis- 
sioner of common schools be and is hereby authorized 
and empowered to select lands in lieu of sections 16 and 
86, or any part of said sections, which may have been sold 
by the general government. That all necessary ex- 
penses incurred by said territorial commissioner in the 
selection of said land shall be paid by the territorial 
treasurer, on the warrant of the auditor.” Laws of 1859- 
60, page 98. : 

Whether the land in controversy had been selected, or 
an attempt had been made to select the same under the 
provisions of this act, does not appear in the record. 
The only testimony upon that point being’ that of E. K. 
Valentine, who testifies that he “ told his brother that he 
thought it (the landin controversy) was a very nice piece of 
land to be lying vacant. There was other land in Douglas 
and somein Sarpy in that same way.” He also testifies “ it 
was in the latter part of June or fore part of July, 1869, 
I got a letter informing me of the fact” (that the land 
was subject to pre-emption) * * * “we didn’t open 
at West Point until the Ist of June of that year. It was 
about a month after that I had my attention called 
to the indemnity school land, whereupon there was cor- 
respondence between myself and the commissioner rela- 
tive tothat matter.” He also testifies as to the plat of the 
land that there was a letter ‘‘S”’ in pencil inside of a circle. 
**T don’t know by whom it was putthere. It was there 
when I went into the office. I had special instructions 
with regard to that class of land from my predecessor, 
Mr, Sweezy.”’ 
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Question. State whether or not you had anything to do 
whatever with putting on that letter “S”? 

A. No, sir. 

Whether this land had been withdrawn from market, or 
if so, when it was restored, does not appear. There be- 
ing no proof upon these points, the inference is, that the 
land had not been withdrawn, but had remained open to 
settlement and entry under the pre-emption laws of the 
United States. 

But it is said that Valentine should have erased the 
letter ‘‘S” upon the plat of the land in dispute, and 
other lands claimed as indemnity lands, as soon as he 
became aware that they were open to pre-emption. The 
answer to this objection is, that there is nothing in the 
record to show that he was directed to make such era- 
sure, or that it was his duty to make the same. It should 
appear in some way that he was guilty of neglect, or wil- 
fully concealed the true character of the land for purposes 
of gain, to defraud the plaintiff to be available in this ac- 
tion. So far as this record discloses, the alleged illegality 
of the selection of the school land at that time was a 
matter of mere conjecture, not resting upon any adjudi- 
-cation. 

Section 15 of the pre-emption law of 1841 provides that : 
‘When any person settles or improves a tract of land 
subject at the time of settlement to private entry, and in- 
tends to purchase the same under the preceding provisions 
of this chapter, he shall, within thirty days after the date 
of such settlement, file with the register of the proper dis- 
trict a written statement, describing the land settled 
upon and declaring his intention to claim thesame under 
the pre-emption laws,” etc. 

The abstract of declaratory statements given in evi- 
dence by the plaintiff shows the following facts: that the 
plaintiff filed his declaratory statement January 12, 1870, 
to take effect as if filed Nov, 19, 1869, in which the date 
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of his: settlement on the’ land ‘in dispute is-stated:to be 
October 8rd, 1869.’ An abstract of the defendant’sidéela- 
ratory statement is also in evidence, from which it’ap- 
pears that his settlement was made‘Nov. 17th, 1869;'and 
filed the next day. Whether it was:actually filed the next 
day or-not, there'is some doubt, but there is no doubt it 
was filed before the expiration of thirty. days, whild there 
was no attémpt on the part of the plaintiff to file his declax- 
atory statement before the 19th day of November;. 1869. 

The mere fact of settlement alone will not‘give the right 
of pre-emption. To be-available, a-declaratory statement 
must be filed in the local land office within -thirty: days 
where the lands have been offered, as-ib' is“conceded: this 
land had been. If this declaratory. statement is not filed 
within the proper time, the:rights of the. party. to-that 
tract of land cease, at least under that settlement. And 
ignorance of the law: relating to the case will-not aid. the 
applicant. If we place the ‘most favorable construction 
possible upon the testimony. of the plaintiff.as to his'settle- 
ment under‘the' pre-emption law, still the settlement 
ofthe deféndantis prior in. point: of time to his; and 
other things beimg equal, priority:of settlement confers:the 
better right. But questions relating to settlement arepure- 
ly. questions of fact; ahd. the law‘has created a tribunal 
for. the détermination of such questions, whose decisions 
aré final, unless: reversed by a direct:procéeding or other- 
wise: The: questions: here-involved: haver already been 
decided by the-Department of: the-Interiov:. The.record 
shows. the following adjudicatiow in the case! 


Génerat’ Land OFeyéx; ¥ 
Wasuineton, D. O., Jannary. 9th, 1872; - 
Register-and Recewer, West Point; Nebraska: 
Gentlemen: The case of D, A. Valentine v. John: Rush, 
pre-emption claimants, to the n. e. one-fourth 18, 15/11, 
in-your district, and trial of which was had‘in‘your-offtée 


DEPARTMENT.OF THE INTERIOR, 
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May‘ 25th, 1870;.has been: dtly considered. Fiom'the 
evidence submitted it appéars. that Mr. John Rush com- 
mented: a: sdttlément:.om: said‘ tract October Srd, 1869. 
That he ‘comintenced the erection-of his:houseé onthé-6th, 
completed it November. 17th, and moved ‘his: family: into 
it‘onsthe 19th, and'the same-day; Nov.19th, he:made ap- 
plication at the land office to file on said:tract; Mr. Val- 
enttine conimenced’ his settlement Nov. 17th, 1869, made 
his filing No. 2491, on the 18th and subsequently made 
satisfactory cultivation and improvements. This land 
having once been “ offered” it was incumbent on Mr. 
Rush to file his declaratory statement therefor within 80 
days next after the date of his settlement, and on his 
failure'so 6d it became’ subject to the entry of: any 
other-settler. He not’ having offéred to file his declara- 
tory statement within said legal period, the land was open 
to Mr. Valentine’s:entry; or that of: any. other- qualified 
person: Your-decisiow. awatding the right of: entry to 
Valentirie is therefore for this ‘reason approved, and you 
will allow him to make his entry on proof of continued 
imptovement, etc.. You-will give due notice’ hereof ‘to all 
parties-in interest, allow 60 days:for'an. appeal; and 
theréafter promptly inform this-officer. of the condition of 
the:case; referring to this_letter: ‘‘C” by-date, 
Wiis: Deumatonn, Commissioner. 

We:think:the testimony: fully: sustained ‘the: finding of 
the-commissioner, .as the: plaintiff's testimony:is-not: sat- 
isfactory as ito the date of hisisettlemetit:, Birt in any 
event, this devision upon these questions is conclusive and 
cannot be reviewed in this ‘collateral-proceeding. Smiley 
v. Sampson, 1'Neb., 56: The petition fails +0’ state facts 
sufficient to entitle the plaintiff’to reliéf; upon the ground 
of fraud.. And-the-pyoof:faile-to show'that-E. K; Valen- 
tine has any interest in this land whatever — the testi- 
mony being that he has not. The only inference of fraud 
consists-in the fact-that the defendants his:beother;. and 
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that he aided him in procuring the money to enter the 
land, and has paid a portion of the interest on the same. 
But this is not sufficient to entitle the plaintiff to recover, 
where the testimony is positive and direct that E. K. Val- 
entine has no interest in the premises, 

The judgment of the district court is reversed, and the 


cause dismissed. 
JUDGMENT ACCORDINGLY. 


JOHN CaMPBELL, PLAINTIFF IN ERROR, V. WM. SuTTON, DE- 
FENDANT IN ERROR. 

Practice: STRIKING TRANSCRIPT OF JUSTICE FROM FILES, The 
cause was tried before a justice of the peace and judgment for 
the plaintiff. The defendant takes it to the district court on er- 
ror. Petition in error and undertaking for supersedeas filed in 
district court, May 31, 1880. Transcript filed in district court, 
Nov. 12, 1880, May 3, 1881, motion by plaintiff, there defendant 
in error, to strike transcript from the files, for causes stated at 
length in the opinion. Motion denied. Held, No error. 


THis was an action of forcible entry and detention 
brought before a justice of the peace, by John Campbell, 
who obtained a judgment of restitution there. William 
Sutton, the defendant, took the case on error to the dis- 
trict court, and on trial before Pounp, J., judgment was 
rendered in his favor, reversing the judgment of the 
justice, etc., to reverse which Campbell brought the case 
here on a petition in error. 


R. B. Windham, for plaintiff in error, cited City of 
Brownville v. Middleton, 1 Neb., 10. Maxwell’s Justice, 
145, 254. Swan’s Treatise, 192. 


Stevenson d& Murfin, for defendant in error. 
Coss, J. 


There is but one question presented in this case in such 
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a way that we can examine it. That is the first one pre- 
sented by the petition in error, as follows: 

J. The court below erred in overruling the motion of 
this plaintiff in error, to strike from the files of said court 
the transcript of the record of proceedings of Michael 
Archer. 

The original judgment in the case was rendered by 
Michael Archer, justice of peace, on the 2ist day of 
May, 1880. On the 31st day of May, 1880, the petition in 
error and undertaking for supersedeas were filed in the 
district court. On the-12th day of November, 1880, a 
transcript was filed in the district court. On the 8d day 
of May, 1881, a motion was made in the district court to 
strike the said transcript from the files, and the denying 
of which motion is assigned for error in this court. The 
grounds of said motion, as set out therein, are four: 

I. For the reason that it does not contain the evidence 
taken in the trial before said justice. 

- II. For the reason that said transcript was not filed 
within the time required by law. 

Ill. For the reason that it appears to be no part of 
plaintiff’s petition in error. 

IV. For the reason that it does not show that the ex- 
ceptions taken to the rulings of the justice were signed 
and allowed by him, and the bill of exceptions copied | 
into the docket as required in actidbns of forcible entry 
and detainer. 

The plaintiff in error in his brief argues this point as 
though the motion clearly presented the point that the de- 
fendant in error did not, in bringing the case on error to 
the district court, “ file with his petition a transcript of the 
proceedings vontaining the final jddgment or order, sought 
to be reversed, vacated, or modified,” as required by sec. 
586, Comp. Stat., p. 607, and it will be so considered. 

It seems that the first thing done in this case in open 
court was the presentation of this motion to strike this 
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transcript from the files. It was then on the files of the 
case properly certified and endorsed, and there could be 
no possible doubt of. its being the paper which.it pur- 
ported to be. . 

In the case of the City of Brownville v. Middleton, 1 
Neb., 10, cited by counsel for plaintiff in error, the dis- 
trict.court.of Nemaha.county: had rendered a judgment 
against the plaintiff. It caused to be filed with the clerk 
of the supreme court a transcript-of the record of the 
district court, and also caused a summons in error to be 
issued and served. But it did not file any petition in error. 
The plaintiff in error moved for leave to file a-petition in 
error-instanter. Defendant in. error moved to dismiss 
the summons in error. This court, by the: present Chief 
Justice, held “that the supreme court obtained jurisdic- 
tion to review a judgment at law rendered by a district 
court, only by the petition in error. That must be filed with 
the transcript, and before the summons is issued. Until 
it-was.filed, there was no authority for issuing the sum- 
mons, and the writ was void. It could not be filed after- 
wards, s0 as to retain the summons in. error, which had 
already been issued and served.” 

In the case at bar the district court had obtained juris- 
diction of the subject matter and of the person of the 
there plaintiff in error, by means of .the filing of the peti- 
tion in error, and of the person of the there defendant in 
error by means of the summons in error. Thus having 
jurisdiction of the case, that court could supply every de- 
fect: in- the. record: necessary. to the full consideration 
and disposition.of it. It could, if.necessary, compel 
the justice to furnish a.transcript of the. proceedings be- 
fore him. Ifo, then by a lesser exercise.ofthe same power, 
it-could accept and file one voluntarily furnished, or, find- 
ing:one-on file, it could-retain it- for the purposes- of. the 
case, although it had not been filed contemporaneously 
. With.the:petition.in error, _ 
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+As to.the-first:ground contained :in themotion ‘that it 
(the transcript) doesnot contain ‘the. evidence taken .in 
the trial: before:the. justice, : we donot: know: .of-any Jaw 
orrule -which:necessarily requires the justice‘ to. enter 
down:on this:docket.the:testimony:given before: him in a 
trial of:this:or.any. other kindof action, so:thatca :true 
transcript .would necessarily contain such evidence, 
Kither party can, if he chooses, preserve such evidence 
in a bill of exceptions. And while it would be good prac- 
tise for a justice to spread all bills of exceptions signed 
by him at length on his docket, yet the statute requiring 
it is not very clear, and in practice is difficult, if not im- 
practicable, of observance. And in case where it is not 
observed’ .that ‘fact would ‘certainly ,not. deprive either 
party.of the benefit:of a-transcript. 

‘The:second-:ground stated in the motion..seems to:have 
been abandoned,.and is not true in- point of: fact. 

~Asto the third:ground, ‘‘That it appears to be-no part 
of.:plaintiff’s:petition in-error,”. it need only be:said that 
the transcript need not, nor can it, be-any:. part of.the 
petition in error. Strictly speaking they should be filed 
together,. but one is-no part of the other. 

¢The fourth ground:is but a repetition of the: first,.-and 
néthing-more need be said on that point. 

“We therefore reach the conclusion that the district 
court..did..not err. in denying the. motion of plaintiff.in 
error—-there:defendant :im error—to strike the transcript 
from the’ files. 

‘The only other point made in the petition in error is 
the.general one: “That. the said district court erred in 
reversing the judgment of the said Michael Archer,.jus- 
tice of.the peace,” etc. 

“By réference to the petition in error, ‘filed i in n the district 
court bythe plaintiff, defendant in error here, it will 
be seen that most of the points therein made are of such’ 
a character as to depend: upon: evidence ‘introduced. or 
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offered at the trial before the justice. Therefore, as none 
of the testimony is brought to this court, we must pre- 
sume that the judgment of the district court thereon is 
correct. The judgment of the district court reversing the 
judgment of the justice of the peace, and retaining the 
cause for trial in said court on the merits, is affirmed. 
JUDGMENT AFFIRMED. 


Henry G. HisseLer, PLAINTIFF IN ERROR, V. JOHN GUTH- 
EART, THE STATE OF NeBRaska, ALBINUS NANCE, ITS 
GOVERNOR, SAMUEL J. ALEXANDER, ITS SECRETARY OF 
sTaTE, GrorcE M. Bartuett, ITS TREASURER, FRANCIS 
M. Davis, ITS COMMISSIONER OF PUBLIC LANDS AND BUILD- 
INGS, anD Cates J. DuwortTH, ITS ATTORNEY GENERAL, 
DEFENDANTS IN ERROR. 


School Lands, J. G. was in possession of a piece of school land 
as lessee, from the state, was in default of the payment of interest 
thereon, had been notified of such delinquency by the county 
treasurer, but no proceeding had been taken to dispossess him, 
when H. G. H. applied to the proper county officers and had the 
said land appraised, took out a lease for the same, surrendered 
his lease and applied to purchase the same, aud perfected his 
purchase thereof according to the forms of law, except that the 
board of commissioners for the sale, leasing, etc., of the school 
lands, ete., refused to make or deliver to H. G. H. a contract of — 
sale of the said land. Held, That the above facts constitute no 

_cause of action on the part of H. G, H. against J. G. or the state 
‘board, 


Error to the district court for Douglas county. Heard 
below on demurrer to petition, before Savacz, J. De- 
murrer sustained, and cause dismissed, 


John D. Howe, for plaintiff in error. 
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C. A. Baldwin, for defendants in error. 
Coss, J. . 


The plaintiff in error, who was plaintiff in the court 
below, presented his petition alleging that the said state 
officers constitute the board of commissioners for the 
sale, leasing, and general management of all lands and 
funds set apart for educational purposes and for the 
investment of school funds, created by the constitution 
and laws of the state of Nebraska; that on or before the 
10th day of September, 1879, the lands hereinafter 
described belonged to the state of Nebraska, and were a 
part of what were. known as its school lands, and were 
subject to lease and sale as such, as by law-provided; 
that such lands are described as follows, to-wit: The 
southwest quarter of the northwest quarter, and the north- 
west quarter of the southwest quarter, and the southwest 
quarter of the southwest quarter of section thirty-six, in 
township fifteen north of range 12 east, in Douglas 
county, Nebraska, being 120 acres of land, known in said 
laws as the class designated prairie lands; that on or 
about September 10th, 1879, he leased said lands of and 
from said state in the manner provided by law; that 
prior to the 27th day of December, 1879, and about the 
15th day of December, 1879, as such lessee heapplied in 
writing to the county treasurer of such county, to have 
such land appraised for the purpose of sale, whereupon, 
upon the payment of six dollars by said lessee, said - 
treasurer, together with the county clerk and county 
judge of said county, appointed appraisers, who ap- 
praised said lands at their just and true value, and re- 
turned their appraisement under oath as by law required ; - 
that within ten days after said appraisement, the said 
’ treasurer forwarded the same, together with the written 
application aforesaid, to the office of the said commis- 
sioners at or about said time, to-wit: December 27th, 
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1879; that said applicant, at or about said time, made. a 
written surrender of his lease, and purchased said land 
at its appraised value ascertained as above, to-wit: 
$10.00 per:.acre, ‘all as by law provided, but avers the 
truth to be.that said state, said board, and said officers 
refused to-make or deliver to-plaintiff.a contract of sale 
of. said land, for the reason hereinafter shown, although 
plaintiff has in all respects complied with, the law in that 
behalf, and.paid, on or about January 1st, 1881, the sum of 
$64:00 interest and:$120.00} principal, upon the purchase 
price, and:has since paid the accruing interest thereon, to- 
wit, $64.80, on or-about January Ist, 1881 ; fhatat a hear- 
ing had before said board, between the said Gutheart and 
the plaintiff, on er. about-April 26th,.1880, it decided the 
plaintiff had-no right.to:saidland, and refused- to recog- 
nize-his right thereto hereinbefore -described, on .the 
grounds below,shown; but plaintiff.avers that said hear- 
ing was-informal and unauthorized by-law, and -that the 
decision of said board was ineffectual to determine or 
_ impair-any right-of the plaintiff in or to said land; that 
said defendant, Gutheart, isin possession .of. said real 
estate, claiming under a lease thereof, made to one: Eliz- 
beth Davis, about August 14th, 1869, by said state, that 
said lease having heen, as claimed by defendant, assigned 
to-one H..N. Goff, and.by him.-assigned to.said Gutheart 
prior to 1875, but.avers the factto.be that said lessee and her 
assigns; including said Gutheart, failed. to. keep the cove- 
nants contained:in said lease ; that they,,or either of them, 
paid-no: rents thereon after January, 1875, till after the 
date above named.and the. right of the ,plaintiff had 
aeerued; and further.says that notice. of. such default 
was:served upon said: parties, and. each of thém,, prior to 
the:passage:of the act of the legislature concerning. said 
school lands and.funds, approved February 19th, .1877, 
as. bylaw -provided, :on. December 28rd,.1876, ,and:on 
other:days.before and.after, and:that by-reason of .the 


JANUARY TERM, 1882. 529 
Hibbeler v. Gutheart. 
premises all rights and interests of said Gutheart in 
or to said land have been cut off and Jost prior to the pas- 
sage of said act, and that said Gutheart has since re- 
mained in possession thereof unlawfully and as a tres- 
passer ; that afterwards, on or about August 14th, 1878, 
said contract or lease under which said Gutheart claimed 
was formally cancelled of record, but that afterwards, as 
elaimed by said Gutheart, and after plaintiff had pur- 
chased said land as aforesaid, said state, by its officers 
‘and agents, pretended to reinstate said lease under which 
said Gutheart claimed, in consideration of the payment 
by him or by some person ostensibly for him, of the rental 
80 as-aforesaid in default, under said lease, thereby as- 
suming to cut off the rights in and to said land acquired 
by the plaintiff, upon the sole ground that said Gutheart 
had not had notice of the default above described, as 
required by law, and contrary to the facts in that regard ; 
’ that plaintiff has sold, assigned or transferred no interest 
in said land, etc., and prays judgment and general re- 
lief. 

To this petition the defendant Gutheart filed a general 
demurrer, which was sustained by the district court, and 
the plaintiff failing to plead further a general judgment 
was entered for the defendant, Gutheart, and dismissing 
the action. The said plaintiff brings the cause to this 
court.on error. 

The plaintiff in error, in his brief, claims under the 
provisions of law as found in the General Statutes, 
secs. 17 and 18, pp. 194 and 195, and suggests that if he 
has no case under these provisions he has none at all. 

The case of the plaintiff, in effect, admits that the de- 
fendant, Gutheart, and those under whom he elaims, 
were at one time in the rightful and exclusive possession 
of the lands in controversy; that he is now in the actual 
possession, but by virtue of the proceedings set out in the 
petition he, the plaintiff, has in the mean time become the 

84 


530 SUPREME COURT OF NEBRASKA, 


Hibbeler v. Gutheart. 


lawful owner and entitled to the possession thereof. The 
provisions of sec. 18 above referred to are as follows: 

Sec. 18. In case of the violation of any of the cove- 
nants in the contract furnished by the lessee or purchaser 
by the nonpayment of money at the time specified in the 
contract, by the commission of waste upon the land, by 
removal of any improvements thereupon from the land 
without the consent of the commissioners, the county ~ 
treasurer shall notify.the lessee or purchaser of his or her 
delinquency and require the removal thereof by the ful-- 
fillment of the covenant of the bond and contract, and if 
such delinquency is not removed within thirty days, the 
lessee or purchaser shall yield possession of the premises 
to the state of Nebraska, and the property shall there- 
upon immediately revert to, and be revested in, thestate ; 
and the contract shall be dissolved, and the rights of the 
lessee or purchaser, both legal and equitable therein, be 
absolutely determined, and the prosecuting attorney of 
the district shall, immediately after receiving such notice 
from the county treasurer of the violation of his or her 
covenants, by the lessee or purchaser of any school land, 
-proceed against the person in possession of the premises 
involved, in the name of the people of the state of Ne- 
braska for forcible detainer, and obtain restitution of the 
-premises in.the same manner and with the like effect as 
in case of tenants holding over. In case of the violation 
of- contracts by the lessee or purchaser of school lands, 
the county treasurer shall accompany his notice of such 
delinquency to the prosecuting attorney with attested 
copies of all papers which may prove the covenants and 
the violation thereof. 

It was evidently the intention of the legislature, in 
-passing the law containing these provisions, to hold the 
-purchasers and lessees of the school lands to the strict 
‘performance of the terms of their obligations to the state. 
-And while by the terms of the law all delinquents were limit- 
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ed to thirty days from the receipt of notice of such delin- 
quency in which to remove the same, by payment, yet we 
think it was the policy of the law to allow them todo so at 
any time before the commencement of suit to dispossess 
them, by the prosecuting attorney, as provided for in the 
section, While the lessee is in possession, and not 
proceeded against in the manner provided by law, he is 
presumed to have rights, and these rights could only be 
cut off by the method pointed out in the name of 
the people, and not by proceedings moved by and 
in the name of an individual designing to become 
the purchaser or lessee, or otherwise. While the state 
can have no preferences as between different citizens, yet 
as the law does not favor forfeitures, it will always favor 
the removal of delinquencies, on the part of those already 
its lessees and in possession, rather than the forfeiture 
of their rights to make room for others. 

We do not think it within the intention or policy of the 
law that the state should in any case give a second lease 
or contract for any portion of the school lands while the 
original lessee, or his lawful assignee, is in possession, 
claiming to be so rightfully. Such a policy would tend 
to litigation and in many instances to social disorder. 
To avoid this the law has provided a cheap and expedi- 
tious method for dispossessing its delinquent lessees and 
purchasers, and thus clearing the field for new appli- 
eants, whom it can Jet into immediate and undisputed - 
possession. 

- It appearing from the petition that the defendant, 
Gutheart, was in the possession of the school lands 
during the whole of the proceedings on the part of the 
plaintiff, under which he claims, and still is, we think 
that the judgment of the district court is right, and it is 
accordingly affirmed. 


JUDGMENT AFFIRMED. 
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Grorcr H. Guy, pLaIntirF iv ERROR, V. C. H. Downs, 
ET AL., DEFENDANTS IN ERROR. 

Homestead. D, was the owner of a homestead consisting of two 
lats in the city of O., on which were situated the dwelling house 
and a large horse barn, A judgment was rendered and docketed 
against D., October 28, 1874. In 1876, D. left home and the state, 
for atemporary purpose, intending to return, leaving his wife 
and family occupying the homestead. Mrs, D. leased the barn 
to a tenant for aterm.of one year, reserving certain privileges. 
Execution issued and levied on so much of the ground as was 
covered by the baru. Oncleim of exemption and injunction, 
held, that such leasing of the barn, and its use by the tenant, 
was not inconsistent with the oceupancy of the homestead by 
the debtor, and a decree making the injunction against the sale 
on execution perpetual affirmed. 


Error to the district court for Douglas county. Tried 
below before Savacr, J. 


W. J. Connell, for plaintiff in error, 
John D. Howe, for defendant in error. 
Coss, J. 


This was an action in equity brought by the defendant 
in error against the plaintiff in error, who was the sheriff 
of Douglas county, and others, to enjoin the sale of cer- 
tain premises claimed to be exempt as a paxt of the home- 
stead of the plaintiffs in said action, and which had been 
levied upon and advertised for sale by the said sheriff, to 
satisfy an execution against the said plaintiffs. On the 
trial the district court found the issues for the plaintiffs, 
and the injunction was made perpetual by final decree. 
The cause is brought to this court on error. 

The only error assigned is, that said judgment is against 
law, and not sustained by the evidence. 

The testimony is to the effect that C. H. Downs and 
Cornelia C. Downs, husband and wife, together with their 
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family, for many years owned and occupied lots one and 
two, in block eighty-seven, in the city of Omaha, as their 
homestead. These lois were improved by a large two 
story house, situated about the center of the two lots, 
with the usual outbuildings, and a horse barn, situated 
west of the house, and extending nearly to the west line 
of the west lot. This barn had been built by C. H. Downs 
for domestic use, and was occupied by him for stabling 
his family horses and cow, storing hay, etc. About 
the year 1876, C. H. Downs, having been unfortunate 
in financial transactions and being reduced in cireum- 
stances, temporarily left Omaha, and went to some part 
of the mining country and engaged in prospecting for 
mines, leaving his family, consisting of his wife and two 
daughters, together with his wife’s father, im the occu- 
pancy of the homestead. Some time after the departure 
of C. H. Downs, the family, no longer keeping horses, 
had but little present use for the barn, and rented the 
same out for one year to parties for the purpose of a liv- 
ery or boarding stable, reserving however ‘‘the right of 
necessary room in the loft for the use of storing a few 
stoves, also reserving the right of way about the said 
premises to care for one cow, and room for hay for said 
cow.” After the lessee had taken possession of the barn 
under said lease, the twenty-two feet of the lot on which 
the said barn stands was levied on, and advertised for 
sale, by the plaintiff in error, 

The only question in the case is whether the leasing of 
the barn as above stated amounted to an abandonment 
of the right of exemption in the property levied upon. 
It is not claimed, nor could it be, in view of the whole 
current of authorities, that the going away of C. H. 
Downs, in the manner and for the purpose above stated, 
amounted to an abaridonment of his homestead right. ~ 
This being the case, it may be pertinent to consider 
whether the doing of any act in his abserice, by his wife, : 
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or any other person, without his authority, could have 
the effect to deprive him of this important right in any 
part of his homestead. 

It was agreed at the hearing that the judgment upon 
which it was sought to sell the property in question, hav- 
ing been rendered in 1874, this case comes under the pro- 
visions of.section 525 of the General Statutes, which is as 
follows: 

‘A homestead, consisting of any quantity of land, not 
exceeding one hundred and sixty acres, and the dwelling 
house thereon, and its appurtenances, to be selected by 
the owner thereof, and not included in any incorporated 
city or village, or instead thereof, at the option of the 
owner, a quantity of contiguous land, not exceeding two 
lots, being within an incorporated town, city, or village, 
and according to the recorded plat of such incorporated 
town, city, or village, or in leu of the above, a lot, or 
parcel of contiguous land, not exceeding twenty acres, be- 
ing within the limits of an incorporated town, city, or vil- 
lage, the said parcel or lot of land not being laid off into 
streets, blocks, and lots, owned and occupied by any resi- 
dent of the state being the head of a family, shall not be 
subject to attachment, levy, or sale, upon execution or 
other process, issuing out of any court in this state, so 
long as the same shall be owned and occupied by the 
debtor as such homestead.” 

The language of this section is not involved in any ob- 
scurity, and to the mind of the writer it is difficult to con- 
ceive it to be susceptible of but one meaning. The object 
of the law is to exempt, and save to the debtor and his 
family a home or place to live, be that home a farm in the 
country, a suburban residence within the corpovate lim- 
its, but not within the laid out and platted portion of an 
incorporated town, city, or village, or a town, city, or vil- 
lage home, being within an incorporated town, city, or 

_village, and according to the recorded Plat of such incor- 
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porated town, city, or village; in other words, in the 
platted and recorded part thereof. In the first case such 
homestead is limited to one hundred and sixty acres of 
land, ‘‘and the dwelling house thereon and its appurten- 
ances.” In the second case, as the writer has arranged 
them, inverting their order—the homestead thus exempted 
is limited to ‘a lot or parcel of contiguous land, not ex- 
ceeding twenty acres, being within the limits of an incor- 
_porated town, city, or village, the said parcel or lot of land 
not being laid off into streets, blocks, and lots. In the 
third case the homestead is limited to ‘“‘a quantity of 
contiguous land not exceeding two lots, being within an 
incorporated town, city, or village, and according to the 
recorded plat of such incorporated town, city, or village.” 
And the exemption of such homestead, of whichever 
-kind it may be, is limited to residents of the state, and in 
respect to duration to ‘‘so long as the same shall be 
owned and occupied by the debtor as his homestead.” 
This quantity of contiguous land, not exceeding two 
lots, having the homestead character impressed upon 
it, becomes, in view of its occupancy as such, one 
piece of property; so that the occupancy of ore lot or 
one-half of the whole is, in contemplation of the statute, 
the occupancy of the whole. 

No one will doubt that a homestead as above limited 
and defined would be occupied as such, within the mean- 
ing of the statute, by a residence thereon by the debtor 
and his family in a house of the smallest dimensions, al- 
though the entire balance of such land were suffered to go 

_to waste or liecommon. And why would it be any the 
less so occupied if such balance were put to some useful 
purpose? We can see no reason, even although such 
purpose might involve the joint occupancy of other per- 
sons. It is neither within the letter or the spirit of the 
statute that the occupancy of the homestead by the debtor 
should be exclusive. He fulfils the terms of the law by 
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continuing to occupy, and while he does so, he can do or 
suffer any other lawful thing in reference to the prentiises 
not inconsistent with his said occupancy. 

In the case at bar, when Mrs, Downs leased the barn, 
she reserved certain room and accommodation in and 
about it for the purpose of storing stoves, and keeping a 
cow, hay, etc., so that in the strictest sense the debtor 
continued to occupy the barn. But we choose rather to 
put this opinion on the broader ground. The decree of the 


district court is affirmed, 
Decree AFFIRMED. 


Crepnas Simmons, PLAINTIFF IN ERROR, Vv. Mrmanpa Muck, 
DEFENDANT IN ERROR. 

Ejectment: EVIDENCE. In atrial in ejectment the plaintiff intro- 
duced record evidence of a tax deed from the county treasurer to 
one W. for the premises in controversy, and a chain of convey- 
ances from W. to the plaintiff, and also proved actual possession 
for six years of all the premises conveyed, except a triangular 
strip, 160 rods in length by ten feet in width at one end and run- 
ning toa point at the other, which strip adjoined the land of and 
was in the possession of the defendant, who produced no evi- 
dence of title. Held, That the plaintiff was entitled to recover. 


Error to the district court for Richardson county. 
Tried below before Weaver, J. 


Schoenheit & Thomas, for plaintiff in error. 
Isham Reavis and Frank Martin, for defendant in error. 
MaxweE.u, J. 


This is an action of ejectment. The plaintiff allezes 
in his petition that he is the owner and entitled to the 
immediate possession of the east one-half of the south- 
west one-fourth of section 32, town 2 north, range 16 east, 
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and that ever since July, 1878, the defendant has unlaw- 
fully kept him out of the possession ‘‘of a triangular strip 
on the east side of said land measuring one hundred and 
sixty rods, onthe south side thereof ten feet, and bounded 
on the west by a line drawn from the n. e. corner of the 
lands first above described to a point ten feet west of the 
s. e. corner of plaintiff’s land first herein described.” The 
answer is a general denial. -On the trial of the cause the 
attorneys for the plaintiff offered in evidence the record 
of deeds of Richardson county, for the purpose of show- 
ing a tax deed, dated December 4th, 1864, from David R. 
Holt, treasurer of Richardson county, to John G. White, 
for the lands in controversy, as the foundation of the 
plaintiff’s title. Objections were made to the introduction 
of this record and deed, which are not now before the 
court and will not be considered. The record and deed 
were admitted in evidence. The plaintiff then introduced 
in evidence the record of a deed from White to the plain- 
tiff. He then introduced evidence tending to show that 
he was in actual possession of all the land above 
described, except the strip in controversy, and also evi- 
dence that in the year 1875 he had broken up and pit 
in cultivation a considerable portion of said land, and 
that he had fenced and otherwise improved it. It ap- 
pears from the record that the quarter section of land 
directly east of that claimed by the plaintiff belongs to the 
defendant; that a former owner of that tract set out a 
hedge about 160 rods in length on what was supposed to 
be the line between the land of the plaintiff and defend- 
ant, but that while the north end of the hedge was upon 
the line, the south end extended on the land above des- 
cribed and claimed by the plaintiff, about ten feet, and 
this is the strip in dispute. The plaintiff called the 
county stirveyor and offered to prove that the hedge in 
question was upon the plaintiff’s land, but the evidence 
was excluded. The plaintiff then offered to prove that 
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the hedge in question was set out by a former owner of 
the land belonging to the defendant, who by mistake set 
the hedge across the line, etc. This was also excluded. . 
There were other offers to which it is unnecessary to refer. 
The defendant offered no evidence. The jury returned a 
verdict for the defendant, upon which judgment was 
rendered dismissing the action. 

The question to be determined is, was the plaintiff en- 
titled to recover upon the evidence before the jury? We 
think he was entitled to verdict. He showed record 
evidence of a tax deed from the treasurer of Richardson 
county to White, and a continuous chain of title from 
White to the plaintiff, while the defendant showed no title 
whatever. Objection is made to the form of the deeds, 
but that question is not before the court. The case is 
here on error, and only the errors assigned can be consid- 
ered. The deeds were admitted in evidence, and where 
no complaint is made to the admission the presumption 
is that none exists. It may be doubtful, however, whether 
the defendant can insist upon irregularities in the plain- 
tiff’s title. She does not claim to be the owner of the land 
or entitled to the possession, and, so far as this record dis- 
closes, is a mere intruder. See Blackwell on Tax Titles, 
73, note 1. The judgment of the district court is re- 
versed, and the cause remanded for further proceedings. 

; REVERSED AND REMANDED. 


Groret W. Mrrcue.t, PLAINTIFF IN ERROR, V. Tue Stare 
oF NEBRASKA, DEFENDANT IN ERROR. 


4 Liquor Selling: RECOVERY OF PENALTY BY CIVIL ACTION. An 
action to recover the penalty, under section 574 of the crimi- 
nal code of 1873, is properly a civil action, and may be com: 


menced by summons. 
° 
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. An action to recover the penalty, under section 
574 of the criminal code of 1873, was dismissed by a justice of 
the peace, because no oath charging the offense had been made, 
or warrant issued for the accused. Held, That a judgment of 
the district court reversing the judgment of the justice and re- 
‘instating the case was not erroneous. 


Error to the district court for York county. -Tried 
below before Post, J. 


Scott & Conner, for plaintiff in error. 
: C, J. Dilworth, attorney general for the State. 
MaxwELL, J. 


On the 30th day of July, 1880, Charles Penn filed a 
- complaint before E. W. Cherry, a justice of the peace of 
York county, charging George W. Mitchell with the vio- 
_lation of section 574,of: the. code of criminal procedure, 
A summons was. duly issued.and served upon Mitchell, 
who, on the return day of the summons, filed a motion 
for a change of venue. The case was afterwards, by 
consent, transferred to J. 8. Bennett, another justice of 
the peace of that county. The attorney for Mitchell 
thereupon filed a motion to dismiss the action, and the 
motion was sustained and the cause dismissed. The case 
was taken on error to the district court, where the judg- 
ment of the justice was reversed, and the case retained 
for trial in the district court, and judgment for $19.48 
costs rendered against Mitchell. He nowbrings the cause 
into this court by petition in error. 

Sec. 574 of the criminal code, as it existed at the time 
this action was commenced, reads as follows: 

“Any person licensed as before provided, who shall 
give or sell any malt, spirituous, or vinous liquors, or 
other intoxicating drink, to any minor, apprentice, or 
servant, under twenty-one years of age, without the con- 
sent of the parents, guardian, or master thereof, shall 
forfeit and pay for each offense the sum of twenty-five 
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dollars for the use of the school fund, to be recovered by 
the proper action, before any justice of the peace of the 
proper county, upon the complaint of any person who 
will file with such justice a statement in substance as 
follows: A. B. complains of the violation of section 
five hundred and seventy-four of the criminal code. And 
on the proof of the violation of said section, or any part 
thereof, the justice shall render judgment for the whole 
amount of fine and costs, and the person so convicted 
shall be committed to the common jail until the same is 
paid,” Gen. Stat., 852. 

Sec. 12, art. I, of the constitution, provides that, “no 
person shall be compelled, in any criminal case, to give 
evidence against himself, or be twice put in jeopardy for 
the same offense.” 

Blackstone defines a crime or misdemeanor to be “an 
att committed or omitied in violation of pubtic law, 
either forbidding or commanding it.” 4 Bl.j Com., 5. 
This definition, however, fails in precision, as it fails to 
distinguish between cases where the punishment of an 
offense, such as selling liquor in violation of law, is pun- 
ishable by indictment, or where the proceeding is by an 
action of debt. An action on a petal statute to recover 
money asa penalty isacivilaction. 1 Bishop Crim. Law, 
gec. 82. People v. Hoffman, 8 Mich., 248. Keith v. Tuttle, 
98 Me., 826, 835. Indianapolis v. Fairchild, 1 Catt. Ind., 
815. Belcher v. Johnson, 1 Met., 148. Buckwalter v. U, 
S.,11S.&R., 198. Rogers v. Alexander, 2 Green, 448. 
People v. Ontario, 4 Denio, 260. And the action may 
be in the name of the state; but this does not make the 
cause 4 criminal one. Webster v. The People, 14 Tl., 365. 
The true test is to enquire whether the proceeding is by 
indictment or action. If by indictment, the catise iscrim- 
inal; if. by action, the cause is civil. Tested by these 
rules it will be seen at once that this is a civil action. 

- The object is to recover a money judgment, and the fact 
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that the law designates a specific amount does not change 
the character of the action. 

Second. Does the fact that the justice dismissed the 
action operate as a discharge of the plaintiff? In other 
words, does the constitutional provision that the accused 
shall not be twice put in jéopardy for the same offense 
apply to mere civil actions for the recovery of penalties ? 
We think not. The constitutional inhibition applies only 
to criminal procaedings—such offenses as are designated 
by our statute as felonies or misdemeanors. See 1 
Bishop on Cr. Law, sec, 656. This action was com- 
menced as a civil action, by summons, for the recovery 
of a specific sum of money, for the payment of which 
it was alleged the plaintiff was liable by reason of having 
sold liquor to a minor. The plaintiff moved to have the 
cause dismissed because it was not commenced as a 
criminal action, and he was not brought into court by a 
warrant. The motion was sustained on those grounds. 
The plaintiff, therefore, by his pleadings, recognizes the 
fact that he has not been put in jeopardy under the crim- 
inallaw. That the justice had jurisdiction of the action 
and erred in dismissing it is clear, and the district court 
did right in reversing the judgment of the justice and 
reinstating the case. The judgment for costs is merely 
for the costs incurred in the proceedings in error, and 
was properly rendered. There is no error in the judg- 


ment, and itis affirmed, : 
JUDGMENT AFFIRMED. 


THe Crrizens Bank, PLAINTIFF IN ERROR, V. B. F. Ryatan, 
DEFENDANT IN ERROR, 


1. Promissory Notes; BONA FIDE PURCHASER. A bank purchased 
secured and unsecured notes before the maturity thereof, for 
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about three-fifths of their face value. In an action on one of the 
notes, there being no testimony tending to show their actual 
value, held, that the price paid was not sufficient to justify a jury 
in finding that the bank was not a bona fide purchaser. 
FAILURE OF CONSIDERATION. In an action upon a 
promissory note given for fruit trees, the defense was a failure 
of consideration and breach of warranty, but there was no tes- 
timony tending to show the loss of trees or a breach of warran- 
ty. Held, a failure to prove the defense. 


2. 


Error to the district court for Fillmore county. Tried’ 
below before Weaver, J. 


Hastings é McGintie, for plaintiff in error. 
W. H. Morris, for defendant in error. 
Maxwet, J. 


This is an action upon a promissory note given for 
fruit trees. The defense is a failure of consideration. 
The note is dated Oct. 28th, 1878, due in one year with 
interest, and payable to the order of Dewitt & Smith, 
On the 27th of October, 1879, the plaintiff purchased 
the note in question, together with a number of other 
notes, for about three-fifths of their face value. From 
this consideration alone the jury seem to have thought 
that the plaintiff was not a bona fide purchaser, and 
found for the defendant. There is no testimony in the 
record showing the value of these notes, and, for aught 
that appears, the plaintiff may have paid not only a fair 
but full value for them. A material inquiry in such 
ease is the solvency of the maker, or the character of the 
security, if any. The-question. of a-bona fide purchase 
must be determined by the simple tests of honesty and 
good faith on the part of the purchaser. 

But, even as between the original parties to the note, 
there is an entire failure of testimony to invalidate the 
consideration. It is stated that Dewitt & Smith war- 
ranted the trees, but there is no testimony whatever 
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tending to show that the trees did not live, or that the 
alleged warranty has been broken, and the answer, in 
our opinion, fails to state a defense, there being no 
allegation of breach of the alleged warranty. The judg- 
ment of the district court is reversed and the cause re- 


manded for a new trial. 
REVERSED AND REMANDED. 


CuarLEs Harraul, PLAINTIFF IN ERROR, V. Ent Gray, DE- 
.. FENDANT IN ERROR. 


I, Joinder of Actions. A cause of action to recover the possession 
of land, and for rents and profits, may be joined. 

2. Limitation of Actions. An action for rents and profits is barred 
in four years, and is not limited to the time of service of sum- 
mons in the action. 


Error to the district court for Richardson county, 
Tried below before WravEn, J. 


A. R. Scott and J. R. Wilhite, for plaintiff in error. 


A, Schoenheit and E. W. Thomas, for defendant in 
error. 


| Maxweut, J. 


This is an action of ejectment. Judgment was ren-. 
‘dered in the court below in favor of Gray, for the re- 
covery of the premises in dispute, and. $200.00 for rents 
and profits. None of the errors relied on in the motion for 
a new trial, to secure a reversal of the judgment in eject- 
ment, are referred to in the plaintiff’s brief, and therefore 
seem to be waived, and will not be considered. Butit is 
insisted that the court erred in rendering judgment for 
the rents and profits of the land in dispute. 

. The sixth subdivision of.section 87 of the code provides: 
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that the plaintiff may unite several causes of action in 
one petition, whether they be such as have heretofore 
heen denominated legal, or equitable, or both, when they 
are included jn either of the following classes, * * * 
* * * “ Sixth. Claims to recover real property with 
or without damages for the withholding thereof, and 
the rents and profits of the same.” 

The code has substituted for the action of trespass for 
mesne profits an action which is described as a claim for 
damages for the withholding of real property, and for the 
rents and profits. This action is limited to four years 
while an action of ejectment may be brought within ten 
years. But such cause of action under the code may be 
joined with an action to recover the land. These are 
separate and distinct causes of action, and should be 
separately stated and numbered in the petition. The 
jury must find separately upon the issues. 

It is claimed, on behalf‘ of the plaintiff, that the fourth 
section of the occupying claimants act has repealed the 
law authorizing a recovery for rents and profits. The 
section reads as follows: “That the jury impaneled as 
above shall immediately proceed to view the premises in 
question, and then and there on oath or affirmation 
assess the value of all lasting and valuable improve- 
ments made as aforesaid on the lands in question, pre- 
vious to the party receiving actual notice as aforesaid of 
such adverse claim, and shall also assess the damages, if 
any, which the said land may have sustained by waste, 
together with the net annual value of the rents and 
profits which the occupying claimant may have received 
from the same, after having received notice of the plain- 
tiffs title, by the service of process, and deduct the 
amount thereon from the estimated value of such 
lasting and valuable improvements, and said jury 
shall also assess the value of the land in question at the 
time of rendering judgment as aforesaid, without the 


s 
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improvements made thereon, or damages sustained by 
waste as aforesaid.” [Comp. Stat., 366]. 

It will not be claimed that the words of the section are 
sufficient to bar a right of action. The jury, so impan- 
eled, are to assess, Ist, The value of lasting and valuable 
improvements. 2nd. The damages which the land may 
have sustained from waste, and the value of the rents 
and profits after service of summons in the action. 38rd. 
The value of the land without the improvements at the 
time judgment is-rendered. If, on the trial, a recovery 
for the rents and profits is had up to the time of trial, 
the jury selected to appraise the improvements should 
not include in their estimate the rents and profits after 
the action is commenced, and if they do so, the court 
should order it stricken out of the finding or order a 
re-appraisement. In our opinion, the section referred to 
does not debar a plaintiff from maintaining an action to - 
recover rents and profits for such length of time, within 
four years, as he may be entitled to the same. No error 
has been pointed out in the amount of the verdict. 

It is unnecessary to discuss the question of the right’ ° 
of Harrall to payment for lasting improvements made 
on the land in dispute, as it does not appear that any re- 
quest was made by him for a jury to assess the same. 
There is no error in the record, and the judgment is 


affirmed. 
JUDGMENT AFFIRMED. 


Marg H. GarTReLL, APPELLEE, v. Juuia A. Srarrorp, 
APPELLANT. 


1. Specific Performance. An action for the specific performance 
of a contract for the sale of real estate is of two fold character, 
viz: in rem and in personam, and may be brought against a non- 
resident defendant in the county where the land in controversy 
is situated, 


35 
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2. JURISDICTION. The jurisdiction of courts of equity, 
to decree specific performance of contracts for the sale of real 
estate, is not limited as in cases respecting chattels, to special 
circumstances, but is general. 

8. Vendor and Vendee: TITLE. Where the vendee is willing 
to accept the vendor’s title, the vendor cannot set up as a defense 
to the action a defect in his title. 

STATUTE OF FRAUDS. Thestatute of frauds only re- 
quires the vendor to sign the contract, or memorandum thereof, 
for the sale of lands. 

5. Proving contract by letters. Where a contract is sought to 
be proved by letters, there must be testimony tending to prove 
the handwriting, or that they came from the defendant or an 
authorized agent, or were received in due course of mail in 
answer to letters mailed to the address of the alleged writer. 


4, 


Error to the district court for Gage county. Tried 
below before Weaver, J. 


Colby & Hazlett, for appellant, on question of jurisdic- 
tion cited Pawling v. Bird, 18 Johns., 192. Leith v. Leith, 
89 N. H., 20. Brown on Frauds, sec. 452. Armstrong v. 
Katterhorn, 11 Ohio, 272. On question of title, cited 
_ Watis v. Waddle, 1 McLean, 200. Bates v. Delavan, 5 

Paige, 299. Fitzpatrick v. Featherstone, 8 Ala., 40. On 
question of admissibility of letters, etc., cited Green- 
leaf on Evidence, chap. 6. Coleson v. Thompson, 2 
Wheat., 3836. On question of power of court to de- 
cree specific performance, cited Seymour v. Delancy, 
8 Cow., 445. Modisett v. Johnson, 2 Blackf., 481. Carr 
v. Duval, 14 Peters, 79. Waltersv. Brown, 73.3. Marsh., 
128. Goodwin v. Lyon, 4 Porter, 297. 


Pemberton & Forbes, for appellee, cited inter alia, Bush 
v. Miller, 18 Barb., 487. Cunningham v. Bank, 21 Wend., 
557. 1 Greenleaf Ev., sec. 573 a, and 577, note 1. 2 
Starkie Ev., *378. Goodell v. Hibbard, 32 Mich., 47. 


‘MAXWELL, J. 


This is an action to enforce the specific performance of 
an alleged contract for the conveyance of real estate. The 
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land in controversy is situated in Gage county, and the 
plaintiff is a resident of that county, while the de- 
fendant is a resident of California. The contract was 
made by certain real estate agents on behalf of the de-’ 
fendant, upon the authority of certain letters signed 
“Mrs. Julia A. Stafford.” A decree was rendered in the’ 
court below in favor of ‘the plaintiff. The defendant ap- 
peals to this court. It appears from the evidence that 
during the summer of 1879 a letter, of which the follow- 
ing is a copy, was délivered to Messrs, Somers & Schell, 
real estate agents, Beatrice. 
Monticenuo, Napa Co., Canirornta, June 11, 1879. 
Real Estate Agent, Beatrice, Neb, Dear Sir: Not be- 
ing acquainted with the name of a real estate agent in 
your place, you will excuse the omission. I have a farm 
in Gage county, Neb., which I am very desirous to sell, 
and want to put it into the hands of some agent who will 
attend to it promptly. I will sell it very cheap as I amin 
California sick, and need the money. It is known as the 
“ Stafford farm” and has belonged to me and my hus- 
band, now deceased, over twenty years, you can see the 
déed recorded in the Beatrice clerk’s office. It is situated 
on the Little Nemaha river. It is a fine farm, well wa- 
tered, and well timbered, with plenty of rich bottom 
land. Séveral years ago, C. HE. Moore, residing in the 
same neighborhood, offered me two thousarid dollars for 
it, but I did not then wish to sell. I have lately offered’ 
it for eighteen hundred dollars, but if you take it in hand 
J would like for you to do the best that you can. G. Hill- 
man, of Hooker, eight miles distant from my plaée, has 
charge of it, and has rented it to Peter Stockhouse. I 
would like to hear from you immediately, and if you will 
attend to this promptly, it is all that I can desire. 
Yours very respectfully, 
Address: Mrs. Junta A. Srarrorp, 
Monticello, Napa‘Co., California.. 


548 SUPREME COURT OF NEBRASKA, 
Gartrell v. Stafford. 


To this the following letter was sent directed to “ Mrs. 
Julia Stafford, Monticello, Napa county, California :”’ 

Yours of the 11th inst. has fallen into our hands. We 
will take charge of your land and sell it to the best ad-_ 
vantage as soon as possible. Please give us the terms 
upon which you are willing to sell. It is very hard to get 
all cash down for land. If you will take one-third down, 
and balance in one and two years at ten per cent on 
deferred payments, we could sell quicker no doubt. But 
give us your terms and we will go to work and sell as 


quick as possible. Yours, 
Somers & ScHELL. 


To this they received the following reply: 


MonticEeto, Napa Co., Cau., June 24th. 
Messrs. Somers & Schell, Beatrice, Nebraska: Yours of 
June 18th, came promptly to hand to-day, and I hasten to 
reply. The place at $1,800.00 cash, would bevery cheap. I 
would much prefer to sell at that figure for cash, than to 
get more and wait; butif you cannot sell at that figure for 
cash, I will take $2,500.00, one-third down, and the bal-. 
ance in one and two years at 10 per cent interest on 
remainder, with mortgage for security on the place. If 
possible, I would like to have it sold before the first of 
next September. The place is an uncommonly good one, 
and I am very anxious to sell, Please do the best you 
can, and thanking you for promptness in the matter, I 
am yours very respectfully, 
Mrs. Juzia STAFFORD, 
Monticello, Napa Co., Cal. 
“In reply Somers & Schell sent the following, 
Sept. 6, --9 
Mrs. Julia Stafford, Monticello,California. Dear Madam: 
We have an offer from M. H. Gartrell, of $1,500.00, for 
your n. w. one-fourth 1 — 6 — 8, in this county. Will pay 
$500.00 cash, balance in five annual payments of $200.00 
each, with 8 per cent interest. We tried to get better of- 
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fer out of him, and told him what your price was. We 
‘however write you in regard to the matter. Write us by 
return mail. Yours truly, 
. Somers & ScHELL. 
The letter received in answer to the above is as follows: 
MonticeLio, Napa Co., Cau., Sept. 12th, 1879. 
Messrs. Somers & Schell, Beatrice, Nebraska, Sirs: Yours ° 
of Sept. 6th is just received. I think the price too low, 
‘but as Iam in very needy circumstances and must have 
money, I have after much deliberation concluded to take 
it. I am anxious for you to sell it, and close the affair as 
soon as possible, because I need the money at present 
‘very much. Yours truly, 
Mrs. Jutia Starrorp, 
Monticello, Napa Co., California. 
On receipt of the letter of Sept. 12th, Somers & Schell 
addressed a letter to the defendant at Monticello, Cali- 
fornia, containing a deed for her to execute to Mr. Gart- 
‘rell, etc. To this letter they received the following: 
Monricetio, Napa County, Sept. 30th. 
Messrs. Somers & Schell: Yours of the 16th of Septem- 
ber, with the deed, was received by me a few days ago. 
Owing to the fact that there is no notary public or proper 
‘official to sign the deed before, near here, I have been 
unable to return it and will not be able to send it back 
for about a week from this day. I therefore thought 
proper to drop you a line, to let you know the cause of 
‘the delay. I may just mention here in this connection, 
that before sending the mortgage and also the notes, I 
wish you to have them recorded. Send the notes and 
mortgage to my address at Germantown, Colusa Co., 
Cal., in registered letters in care of T. C. Hillman. 
Very respectfully, 
Mrs. Jutia Starrorp, 
Germantown, Colusa Co., Cal. 
‘On the 8rd of October of that year, a letter dated at 
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Monticello, California, signed ‘‘Mrs. Julia A. Stafford,” 
was sent to Messrs. Somers & Schell, saying that the 
deed for the land in question would be sent on the 7th 
inst. Itis unnecessary to refer to the other letters set 
out in the record. | 

No deed for the land in controversy has been received, 
and this action was brought by the purchaser to enforce 
the contract. 

The first objection made by the appellant is, that an 
action of this kind can only be brought where the defend- 
ant resides or may be summoned. But this objection is 
not well taken. An action to enforce specific performance 
of a contract for the conveyance of real estate is of two- 
fold character, viz: in rem and in personam. In the one 
case the decree of the court operates directly upon the 
land. In the other, where the court has jurisdiction of 
the parties, it may compel them to perform, although the 
land may be situated outside the state. Story Eq. Jur., 
secs. 748, 744. Bailey v. Ryder, 10 N. Y., 868, New- 
ton v. Bronson, 13 1d., 587. Gardner v. Ogden, 22 1d., 
827. Cleveland v. Burrall, 25 Barb., 582. Fenner v. San- 
born, 37 Id., 610. Burrall v. Eames, 5 Wis., 260. There 
is no doubt that an action may be brought against a non- 
resident in the county where the land in controversy is 
situated. 

The second objection of the appellant is that the 
plaintiff has an adequate remedy at law in an action for 
damages. The rule contended for by the appellant un- 
doubtedly applies to contracts for the sale of personal 
property, the reason being that damages in such cases 
are readily calculated on the market price of property 
such as wheat, corn, wool, etc., like quantities of the 
same grade being of equal value, and thus afford as com- 
plete a remedy to the purchaser as the delivery of the 
property. Adderley v. Dizon, 1 Sim. & Stu., 607, But 
the rule is a qualified one and is limited to.cases where 
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compensation in damages furnishes a complete and satis- 
factory remedy. Story’s Eq., 8. 718, and cases cited in 
note 8. The jurisdiction of courts of equity to decree 
specific performance of coutracts for the sale of real estate 
is not limited, as in cases respecting chattels, to special 
circumstances, but is universally maintained, the reason 
being that a purchaser of a particular piece of land may 
reasonably be supposed to have considered the locality, 
soil, easements, or accommodations of the land, gen- 
erally, which may ‘give a peculiar or special value to the 
land to him, that could not be replaced by other land of 
the same value, but not having the same local conven- 
iences or accommodations. Adderley v. Dizon, 1 Sim, & 
Stu., 607, Story’s Eq., sec. 746. Williard’s Eq.,279. An 
action for damages would not, therefore, afford adequate 
relief. 

The third objection is that there is no evidence as to 
the defendant's title to the land in controversy. There 
is a clear distinction between the case of a vendor seek- 
ing to compel a vendee to accept the vendor’s title and 
perform the contract and that of a vendee resorting to 
an action in equity to require the vendor to perform. In 
the first instance, if the vendor cannot convey the title 
he professed to have and to have sold, the court will not 
compel the vendee to accept a less title than that con- 
tracted for; but this rule does not prevail where the ven- 
dee insists upon the performance of the contract, and is 
willing to accept the vendor’s title. Waters v. Travis, 9 
Johns., 450. Sutherland v. Briggs, 1 Hare, 84. White 
& Tudor’s Leading Cases, 24. 

The fourth objection is that there is no contract in 
writing. Our statute provides that “every contract 
for the leasing, for a longer period than one year, or for 
the sale of any lands, or anyinterest in Jands, shall be void 
unless the contract, or some note or memorandum there- 
of, be in writing, and signed by the party by whom the 


552 SUPREME COURT OF NEBRASKA, 


Gartrell v. Stafford. 


lease or sale is to be made.” Comp. St., 287. By the 
fourth section of the statute of frauds and perjuries, 29 
Char. 2, it was enacted that “ no action shall be brought 
whereby to charge any executor or administrator upon 
any special promise to answer damages out of his own 
estate; or whereby to charge the defendant upon any 
special promise to answer for the debt, default, or mis- 
carriages of another person; or to charge any person 
upon any agreement made upon consideration of mar- 
riage; or upon any contract for the sale of lands, tene- 
ments, or hereditaments, or any interest in or concerning 
them ; or upon any agreement that is not to bé performed 
within the spaceof one year from the making thereof ; un- 
less the agreement upon which such action shall be 
brought, or some memorandum or note thereof, shall be 
in writing and signed by the party to be charged there- 
with, or some other person thereunto by him lawfully 
authorized.” The law is now well settled that under this 
statute the agreement need only be signed by him who 
is to be charged by it. Seton v. Slade, 7 Ves., 265. Fow- 
ler v. Freeman, 91d., 851. Martin v. Mitchell, 2 Jac. & 
W., 426. Laythoarp v. Bryant, 2 Bing. N. C., 735. Bal- 
lard v. Walker, 3 Johns. Cases, 60. Clason v. Bailey, 14 
Johns., 484. McCrea v. Purmort, 16 Wend., 460. Pen- 
niman v. Hartshorn, 13 Mass., 87. Thayer v. Luce, 22 
Ohio State, 62. Justice v. Lang, 42 N. Y., 498. Lowber 
v. Cormit, 86 Wis., 176. 

Chancellor Kent, in Clason v. Bailey, said that the 
weight of the argument was in favor of the construction 
that the agreement concerning lands should be mutually 
binding, and the same views were expressed by Verplank, 
senator, in the court of errors in Davis v. Shield, 26 
Wend., 362, but both agreed that the law was well settled 
the other way both in this country and England. A 
change to conform to the views of Chancellor Kent was 
afterwards recommended by the revisors of the New York 
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statutes, but the legislature rejected the alteration and 
adhered to the old words. See Willard’s Kiq., 267-8. The 
same objection was made in the case of Laythoarp v. 
Bryant, where it was said that unless the agreement was 
signed by both parties there would be a want of mutual- 
ity, but the chief justice said, “ Whose fault is that? 
The defendant might have required the plaintiff’s signa- 
ture, but the object of the statute was to secure the de- 
fendant’s. The preamble runs, “For prevention of many 
fraudulent practices which are commonly endeavored to 
be upheld by perjury and subornation of perjury,” and 
the whole object of the legislature is answered when we 
put this construction upon the statute, Here, when the 
party who has signed is the party to be charged, he can- 
not be subject to any fraud. And there has been a little 
confusion in the argument between the consideration of 
an agreement and the mutuality of claims, * * * * 
I find no case, nor any reason in saying that the signature 
of both parties is that which makes the agreement.” 

It is sufficient if the contract or memorandum thereof 
is signed by the party to be charged, that is, by the ven- 
dor; but in this case the testimony tends to show that 
Somers and Schell were the agents of both parties, or 
middle men, and that, as such agents, they made the 
proposition of the plaintiff so that he would be bound by 
their acts in that regard. And, independently of such 
agency, bringing this action is an affirmance of his liability. 
If the signature of Mrs. Stafford is genuine we therefore 
hold that the contract is sufficient to entitle the plaintiff 
to recover. 

A more serious question, however, arises as to the evi- 
dence of the signature of the defendant. Theadmission 
of the letters was objected to by the defendant. The en- 
tire business was carried on by correspondence, and there 
is no testimony in the record tending to show that these 
letters were written or signed by the defendant or by her 
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direction. There must be testimony tending to prove 
that the letters purporting to be written by the defendant 
were written by her or by her direction, or that she was a 
resident at that time of Monticello, California, so that the 
letters received in due course of mail in answer to letters 
sent to the alleged writer may be presuméd to have come 
from her. As the testimony fails in this regard the judg- 
ment of the district court must be reversed. The agents 
seem to have acted in good faith, and if the letters of the 
defendant are genuine the contract should be enforced. 
The cause is remanded for further proceedings. 
. REVERSED AND REMANDED, 


JoHN GEHLING, PLAINTIFF IN ERROR, V. JoHN Hinton, 
Tsaomas Brown anp Ropert CLEGG, DEFENDANTS IN 
ERROR. 


Fraud: EVIDENCE. The sole question in the case being, whether 
G. was induced by the fraud of H. to give up the original note 
of H.,B. & Co., held, that the admission of certain testimony, 
stated at length in the opinion, was error. 


Error to the district court for Richardson county, 
Tried below before Weaver, J. 


The plaintiff in his petition avers: 

1. That defendants were partners, as Hinton, Brown 
& Co, 

2. That on Sept. 20, 1877, they were indebted to 
_ plaintiff in the sum of $478, and as such firm gave plain- 
tiff a note therefor, due in fifteen months, (Dec. 1, 1878). 

8. That on Dec. 20, 1878, plaintiff was paid part of 
interest accrued, leaving a balance on said note of $500. 

4. That defendants falsely and fraudulently repre- 
. sented to the plaintiff that defendant Hinton had three 
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good. promissory notes of pne Beaman, payable to Hin- 
ton, dated Sept. 7, 1878,-each for, $200 and interest, pay- 
able in two, three, and four years, secured by. a. mortgage 
on.eighty acres of land, 

5. That defendants, for the purpose of inducing plain- 
tiff to give up and release. said firm note, falsely and 
fraudulently represented to plaintiff that said mort- 
gage was.a good and valid security, that the.title to the 
land was good, and that if plaintiff would give up said 
firm note to Hinton, and take Hinton’s note. for -$500, 
dated Dec..80, 1878, due in one year, with the Beaman 
notes and mortgage as collateral, the plaintiff would be 
more amply secured than with the firm note. 

6. Plaintiff had.no knowledge of Beaman, the title to 
the lands, or validity of the mortgage, but relying upon 
and believing said representations, and induced thereby, 
and for no.other consideration gave up. said: firm note, 
and took Hinton’s note with the Beaman notes and mort- 
gage as collateral, 

7. That Hinton and Beaman were then and still are 
insolvent, and said mortgage security then was, and still 
is entirely worthless. 

8. That Beaman never had color of title, except that 
Hinton once had a pretended tax title, and conveyed the 
land to Fulton and Slocum as assignees ; that, afterwards 
he conveyed the same land to Beaman by.a pretended 
conveyance, which was void, That the Beaman mort- 
gage based thereon was also void; all of which was well 
known to defendants ;.and that 

9. Defendants fraudulently concealed such facts. from 
plaintiff. That plaintiff, relying upon and believing such 
representations, was induced to make such exchange as 
solicited by defendants. 

10. Plaintiff tenders back the Hinton .and_ Beaman 
-yotes and the, mortgage. 
‘U, .Avers that no part of any of said notes. was paid, 
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12. That the pretended release and surrender of said 
firm note was obtained by said fraud and fraudulent 
representations. 

Defendants denied allegations of petition, averred that 
firm was dissolved May 1, 1878, that plaintiff knew of dis- 
solution, etc., that he agreed to accept Hinton’s note, etc. 

Clegg filed separate answer averring that firm of Hin- 
ton, Brown & Co. was dissolved May, 1878; that he thenac- 
counted with other members of said firm, and that Hinton 
and Brown being indebted to him, assumed obligation to 
pay all outstanding debts; and he to secure his debt from 
them, took a chattel mortgage on a large amount of per- 
sonal property which had belonged to said firm; that he 
retained said lien until after the settlement of all debts of 
firm; that after such dissolution, and while his lien was 
in force, plaintiff spoke to him, and he informed plaintiff 
that he had nothing to do with the same, and that plain- 
tiff must look to Hinton and Brown for his pay, if any; 
and that without fraud on his part, settled with H. and 
B., and took notes of H. and B., with such security as 
was satisfactory to plaintiff, and then and there released 
him; and that he relying thereon, permitted H. & B. to 
dispose of said mortgaged property, and thereby lost his 
security; that he never knew, until about commencement 
of suit, that plaintiff had claim against him, and alleges 
that plaintiff is estopped to claim payment from him. 
Judgment below for defendants. 


Burr & Kelly, for plaintiff in error. 
Frank Martin, for defendants in error. 


Coss, J. 


The sole question involved in this case is whether Geh- 
ling was induced by the fraud of Hinton, or of any or all 
of the defendants to give up the original note of Hinton, - 
Brown & Oo., or not, If he was, then upon the return, or 
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offer to return of the Beaman notes and mortgage, and 
possibly without such return, he could recover against the 
late firm. The firm had the benefit of Gehling’s labor, 
for which he has received nothing, and no settlement, or 
substitution of other securities, or the individual obliga- 
tion of one of the partners, can be set up successfully 
against his claim, if the same is shown to have been 
brought about by the misrepresentations or fraud of all 
or any of those who now seek to avail themselves of such 
arrangement. This being the case, it is then quite ap- 
parent that much irrelevant testimony was received by 
the court, and presumably considered by it, in pence 
the findings and judgment in the case. 

Of this character is the testimony of defendant Clegg, 
as to the conditions of the dissolution, and as to what 
became of the securities taken by him as indemnity 
against having to pay any portion of the partnership debts. 
So also of the testimony of defendant Hinton, as to the 
financial responsibility of E.S. Towle. Neither this testi- 
mony, nor any answers to the questions objected to could 
throw any possible light upon the character of the repre- 
sentations and inducements, by means of which Hinton 
obtained the possession of the firm note. The tender of 
the quit claim deed from Fulton and Slocumb, assignees 
of Hinton and Litchte, was inadmissible on many 
grounds, and the deed tendered was no conveyance in 
form. 

From a careful examination of the record, we think 
that the learned court, which tried the cause below, was 
mistaken in the true character of the question submitted 
for its decision, and believing that injustice has been done 
in the case, the finding and judgment of the district court 
are reversed, and the cause remanded for a new trial. 

REVERSED AND REMANDED. 
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GEORGE JENNINGS, ET AL., PLAINTIFFS IN ERROR, V. RicH- 
arp D. Simpson, ET AL., DEFENDANTS IN ERROR. 


1.- Setting aside verdict or finding. To justify an interference 
with the finding ofa court or jury, the preponderance’of evi- 
dence must be clear, obvious and decided, but when the pre- 
ponderance is so great as to lead to the conviction that the court 
or jury committed a mistake, then it is the duty of the review- 
ing court to correct that mistake.: 

2.° Judgment not impeactiable collaterally. A judgment rend-' 
ered against a-person—and. equally so of ofe rendered in his 
favor—after his death is reversible, if the fact and time of death 
appear on the record, or in error coram nobis if the fact must be 
shown aliunde; itis voidable, and not void, and cannot be im- 
péiiched' collaterally. Tapléev. Titus, 41 Penn. State., 195, 

8.. Recetvers. <A court'of equity possesses’‘the power to make all 
necessary orders for the control of reccivers, referees and com- 
missioners appointed by it, and such power is not limited by 
the provisions of sec. 602 et seg. of the code. 

4.% : JuDeMENT. In an action wherein G. J. and another 
were plaintiffs, -'T. M: M. was attorriey for plaintiffs,,and R. D. 
S: was receiver. The court-made an order finding a certain sum 
of money in the receiver’s hands, which said order concluded in 
thé following words: ‘‘and the said receiver is directed and or- 
déred by the court, with the assent of G.J., to pay to T. M. Mz; 
onie-of the counsel for the said J.. thesum of * *® * Ttis fur- 
ther ordered by the court, that ifthe said R. D, S. shall fail for 
ten days after the rising of the court, to pay said money with in- 
terest to said M., that then written notice shall be served on said 
R. D. 8. und his sureties, and if the said moneys are not paid. 
within twenty days from the service of said notice, then, and in 

* that’ case, said M. may institute a suit at law against the sureties 
of the sdid'R. D. S., to recover said moneys with interest ;’’ ‘held, 
that the only rightor interest in, or control over, said money 
which said M. derived by virtue of the said order, was in his 
capacity as attorney of said plaintiffs, and their right to, and- 
property in saitl money remained paramount. 


Error to the district court for Otoe county, Tried 
below before Pounn, J. 


S. H. Calhoun, for plaintiffs in error, cited on author- 
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ity of Scofield to appear as attorney; Field v. Gibbs, 1 
Pet., C. C., 155; Reed v. Pratt, 2 Hill, 64: Insurance Co. 
v. Oakley, 9-Paige, 496. Grant v. White, 6 Cal., 55. 
Brown-v, Nickolls, 42 N. Y¥., 26. Receiver is officer of 
court and continues until he is discharged. Edwards on.. 
Receivers, 4. Winfield v. Bacon, 24 Barb., 154: Judg- 
ments for or against deceased persons are not void on 
that account. Collins v. Mitchel, 5'Flor., 864. Loring v. 
Folger, 7 Gray, 505: Coleman v, McAnulty, 16 Mo., 178. 
Yaple v. Titus, 41 Pa. 8., 2038. Day v. Hamburg, 1 
Browne, 75. Gregory v. Haynes, 21 Cal., 443. Spalding 
v. Wathen, 7 Bush., 659. Camden-v. Robertson, 2 Scam., 
508. Sloetzell v: Fullerton, 44 Ill., 108, Case v. Ribelin, 
13.5. M., 80. Swasey v, Antrim, 24 Ohio S., 87. Powell 
v. Washington, 15 Ala., 808. 


J: L. Mitchell and Frank P. Ireland, for defendants in 
error. 


The order at April term, 1873, was final and conclusive, 
Embury v. Conner, 3 N. Y., 511. Voorhees v. The Bank, 
10 Pet., 449. Noble v. Cope, 50 Penn. State, 17. Wood: 
v. Jackson, 8 Wend.; 1. Young v. Black, 7 Cranch, 565. 
Supervisors v. Briggs, 2 Denio, 88. White-v: Coats- 
worth, 6'N. Y., 118. The jurisdiction of the district 
court as to the order of April, 1878, had ceased long 
before’ the application to modify the same in 1877 
was made, and unless that application was made for 
or on account of one of the grounds or causes set forth 
in sec. 602 code, the court‘in that proceeding acted with- 
out, and outside of, and beyond its jurisdiction, and such 
proceeding and the order made therein, is null and: void, 
and may be shown to be so in any collateral:or other 
proceeding in which it is drawn in question. Gilliland v. 
Sellers’ admr., 2 Ohio-State, 223. Morse v. Presby, 5 
Foster, 299: Haton-v. Badger, 88.N.H., 228. Dicks v: 
Hatch, 10 Jowa, 380. State v. Fodick, 21La-: An., 258: 
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Moore v. Ellis, 18 Mich., 77. Damp v. Town of Dane, 29 
Wis., 419. As to power of court to render judgment for 
or against a deceased party, see Lee v. Gardiner, 28 Miss., 
521. Norton v. Jamison, 23 La. Ann., 102. MceCreery v. 
Everding, 44 Cal., 286. 


Coss, J. 


It appears from the record in this case that in Decem- 
ber, 1870, there was pending in the district court of Cass 
county an action wherein George Jennings et al. were 
plaintiffs, and William H. Sheldon e¢ al. were defendants, 
and in which case the defendant in this action, Rich- 
ard D, Simpson, was appointed receiver by the court. 
This action is brought upon the receiver’s bond, then 
given by the said Simpson, the other defendants herein 
being his securities thereon. It further appears that in 
April, 1878, the said receiver made to the said court a 
report, upon which report, after disallowing sundry items 
thereof, the court found that there was then a balance 
in said receiver's hands of $348.51, which he was 
ordered to pay over without delay “to T. M. Marquett, 
one of the counsel for the said Jennings,” the said order 
reciting that the said direction to make such payment to 
T. M. Marqueté was made “ with the assent of George 
Jennings,” The said order also recited that the said re- 
ceiver had commenced sundry actions at law for certain 
demands growing out of his management of the property 
in controversy, and in his hands as such receiver, which 
suits the said receiver was directed to prosecute to final 
determination, keeping a full and accurate account of all 
expenditures of money in and about the same. Thatthe 
consideration of all questions for allowance of compen- 
sation for services and expenses connected therewith was 
postponed to the coming in of a special report upon the 
cases respectively, etc. It further appears that at a term 
of said district court of Cass county, held in the year 
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1877, a motion was brought before said court for the pur- 
pose of modifying and correcting the said order so as to 
include a certain sum of money which it was alleged had 
been paid to the said receiver and not accounted for by 
him. That said receiver was not present at said last 
mentioned term, nor was he personally notified of such 
proceedings for the reason that he had removed from the 
state, but that G. B. Scofield was notified thereof as the 
attorney of the said receiver, and that he being unable 
to attend procured Geo. 8. Smith, an attorney of said 
court, to attend in his stead, who did appear and took 
part in said proceedings on behalf of the said receiver, 
and that thereupon such proceedings were had therein 
that an order was had and made therein by the said 
court, requiring the said receiver, within sixty days from 
’ the date thereof, to pay into court the sum of eighteen 
hundred sixty-eight dollars and seventy-two cents. That 
afterwards, it being discovered that a mistake had been 
made in the computation of interest, a remititur of one 
hundred dollars was made from the said amount, leav- 
ing the same to stand at’ $1768.72. The said sum, 
‘nor any part thereof, having been paid, this action was 
brought in the district court of Otoe county by the said 
George Jennings and the legal representatives of Ann 
Maria Jennings, deceased, against the said receiver and 
the other defendants as securities on his bond as such 
receiver, they, the said securities, being residents of said 
Otoe county. Said cause was tried to the court, which 
found the issues for, and rendered judgment in favor of 
the defendants. The plaintiffs bring the cause to this 
court on error. . 
The principal if not the only issue of fact presented 
_ by the record is, whether G. B. Scofield was the attorney 
of said receiver, so that’ a notice or citation could proper- 
_ ly be served on him, so as to bind the said receiver by 
the proceedings had in the said district court of Cass 
36 
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county in 1877. On this point there is a conflict of testi- 
mony. But a careful examination leads us to the con- 
clusion that such conflict is rather apparent than real. 
To reverse the order of thetestimony. The defendant, 
Simpson, in his deposition, testified as follows: “ Yes, I 
know G. B. Scofield, he never was my attorney as receiver 
in Cass county, Neb. He never had anything to do with 
my receivership in Cass county, Neb. He never was 
with me in Cass county to my recollection, and never 
appeared for me in Cass county court with my knowledge 
or consent, and never was authorized to appear for me 
in any case in Cass county. I attended the receiver’s 
business in person. I made the report and the settle- 
ment in April, 1878, in person. In the case above re- 
ferred to in Otoe county against George Jennings and his 
securities, G. B. Scofield was my attorney.” In the re- 
ceiver’s account filed in court in April, 1878, there is an 
item of disbursement of $30.00 for “cash paid G. B. 
Scofield, services as attorney,” 

On the other hand G. B. Scofield himself in his deposi- 
tion testified as follows: 

Q. Who was the attorney of Richard D. Simpson, as 
the receiver of Jennings, Sheldon, Bayley and Goode- 
nough? : 

A. Iwas his attorney, that is, Simpson’s attorney. 

Q. Were you present at the court in Cass county, Ne- 
braska, when he made any settlement as such receiver? 

A. Iwas present at every settlement except the last, 
I think. 

Q. You may state the circumstances of Simpson’s 
settlement as receiver? 

A, He made several partial settlements from time to 
time asordered by the court, The final settlement he de- 
layed making for sometime. Messrs. Calhoun & Croxton, 
attorneys for George Jennings, served notice upon me asthe 
attorney of Richard D. Simpson, as receiver, to have him 


JANUARY TERM, 1882. . 568 


Jennings v. Simpson. 


make his final report. The motion was heard at the Cass 
county district court before Hon. 5. B. Pound, then judge 
‘of said court. The papers of Simpson, as such receiver, 
‘with his final statement of account, together with my brief _ 
to be used in the argument of the motion for final settle- 
ment of Simpson, I sent to Hon. George S. Smith, an 
attorney of the Cass county bar, requesting him to 
attend to the case before the court for me, which he did. 
From sqme cause, which I do not now remember, I was 
unable to be present myself, and so got Mr. Smith to 
attend to the matter for«me. 

Q. What other attorney, if any, did Richard D. 
‘Simpson have or employ for him in connection with: his 
business as receiver ? 

A. None whatever to my knowledge except myself. I 
attended to all his business in that respect, both in Cass 
’ and Otoe counties, and in all matters where the services 
of an attorney were required. 

S.H. Calhoun, a witness at the trial, testified as fol- 
lows : 

“Some time in 1870 Mr. Croxton and myself, being 
partners in the law business, brought the suit in Cass 
county of George and Ann Maria Jennings vy. Bayley, 
Sheldon, Goodenough and others. In that case we made 
application for a receiver, and a receiver was appointed, 
Richard D. Simpson, on the giving of a bond in the sum 
of $20,000, by order of Judge Lake. * * * * Mr. 
Simpson went out and came into the office again and 
notified us that he had retained Mr. Scofield.” 

Q. By the court: Do you know he was the attorney ? 

A. Yes, sir, I know Mr. Scofield was his attorney : in 
the Cass county matter and all other matters. 

Q. By the court. In the matter of receivership ? 

A. Yes, sir. On the morning of going there, I know 
he appeared in the court with Scofield and sat with him 
- that day along and pointed out different matters, [ 
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know that this record—a copy of which is attached to 
a deposition—bears the endorsement of Gilbert B. Sco- 
field. I knew him to be his attorney from the fact that 
he was constantly consulting him * * * * * * JT 
know it because Mr. Simpson told me so distinctly, and 
I know it further from his appearing in the case on the 
first hearing of the receiver’s report, He was present 
in court. Mr. Scofield and Mr. Simpson sat near 
together, and Mr. Simpson was constantly prompting 
him during that proceeding, which lasted nearly all day. 

T. J, Stevenson, who was a witness at the trial, testified 
as follows: 

Q. Were you in the Cass county district court during 
the April term, 1873? 

A. I believe I was, I won’t be sure, I was there nearly 
every term, 

Q. Are you moesealts acquainted with R. D. Simp- 
son ? 

A. Yes. 

Q. State who acted as his attorney at that hearing? 

A. Mr. Scofield. They were both there. 

This court has often held that the verdict of a jury, or 
the finding of fact by a trial court, will not be reversed 
by this court on a mere preponderance of evidence, but 
to justify such reversal this court must find the testi- 
mony to be clearly against the finding. 

In the case of Fried v. Remington, 5 Neb., 525, this 
court, by the late C. J. Gantt, laid down the rule in 
the following words: “To justify an interference with the, 
finding of a court, or jury, the preponderance of evidence 
must be clear, obvious, and decided; but when the pre- 
ponderance is so great, it is the duty of the reviewing 
court to correct the mistake.” The writer has always un- 
derstood the syllabus in that case as though it read: 
“but when the preponderance is so great as to lead to the 
conviction that the court or jury committed a mistake, 


. 
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then it is the duty of the reviewing court to correct that: 
mistake.” . And thus understanding the rule, we consider 
it clearly applicable to the case at bar. 

It seems clear to us that no one reading the testimony, 
as above quoted, could, without committing a mistake or 
inadvertence, come to the conclusion that G. B. Scofield 
was not the attorney of Simpson in the matter of the 
receivership in question. 

G. B. Scofield being the attorney of Simpson, the latter 
having departed from the state, and ceased to be an in- 
habitant thereof, notice of the proceedings in the Cass 
county district court having been served on the said at- 
torney, and he having through his substitute, G. 8. Smith, 
also an attorney of said court, appeared in said court in 
response to said notice, and resisted and participated in 
said proceedings, the order of said court of 1877 is not 
void, and hence cannot be collaterally attacked, and is 
binding upon the district court of Otoe county in the pro- 
ceeding under consideration. © 

The point is made by the defendants in error that the 
orders of the district court of Cass county, as well that 
of 1878 as that of 1877 are void, for the reason that Ann 
Maria Jennings, one of the plaintiffs in the original ac- 
tion had deceased prior to the date of the first named 
order. While the authorities applicable to this point are 
by no means uniform, or free from conflict, yet we con- 
sider the weight of authority to be as laid down by the 
supreme court of Pennsylvania, in Yaple v. Titus, 41 Penn. 
State 195, in the following words: “ A judgment rendered. 
against a person (and equally so of one rendered in his 
favor) after his death is reversible, if the fact and time 
of death appear on the record, or in error coram nobis, if 
the fact must be shown aliunde; it is voidable and not 
void, and cannot be impeached collaterally.” 

As to the point made by defendants in error that the 
order of April, 1878, was final and conclusive as to all 
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transactions of the receiver which were or might have 
been settled and determined upon the hearing then had, 
etc., it may be sufficient to say, that neither the account 
rendered by the receiver at that time, nor the order of 
the court thereon purport to be final. But on the con- 
trary, by the terms of said order, the said receiver is 
directed to continue the prosecution of sundry law suits 
already instituted by him for the recovery of moneys due 
him as such receiver, to make special reports thereof to 
’ the court, ete. It should also be borne in mind that this 
receiver was acting in a fiduciary capacity towards the 
parties to the original suit, as well as towards the court, 
and if in tendering his account of transactions of which 
he had peculiar and perhaps exclusive means of knowl- 
edge, he either through fraud or mistake omitted import- 
ant items of charges to himself or of credits to the fund 
for which he was accountable, it was clearly within the 
power and duty of the court to take the necessary steps 
for the rectification of such error, and the proceedings 
for such purpose are not within the provisions of sec. 602 et 
seq. of the code, but depend upon the general powers of a 
court of equity. 

It is obvious from an inspection of the said order of 
April, 1878, that the money therein mentioned was made 
payable to T. M. Marquett only in his capacity of attor- 
ney for the plaintiffs in the original action, and that the 
control thereof, nor the property therem, were thereby 
vested in the said Marquett in any other character or. 
respect than as attorney for the plaintiffs, and for their. 
use and benefit. The finding and judgment of the dis- 
trict court are therefore reversed, and ‘the cause rein-- 
stated and remanded to the district court for further pro- 
ceeding in accordance with law. 

REVERSED AND REMANDED. . 
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JerEmian D. Romig, ET AL., APPELLANTS, v. THE Wrst 
Powr Burrer aND CHEESE ASSOCIATION, ET AL., AP- 
PELLEES. 


1. Corporations: CONTRACT: FRAUD. Upon the case stated at 
length in the opinion, held, that the contract could not be so modi- 
fied or changed by them (Neligh, Brown and Crawford), at that 
time, and acting in their individual capacities, or under any 
delegated power which they or either of them are shown to have © 
possessed, so as to affect the interests of the creditors and lien- 
holders of the West Point Manufacturing Company; and any 
combined attempt to affect their interests injuriously on the 
part of persons standing in the relation to them borne by the 
said Neligh, Brown and Crawford, the law, without regard to 
motives, would designate a confederation and conspiracy to 
defraud. 

2. 


: REScission. That the original contract be- 
tween the West Point Butter and Cheese Association, and the 
West Point Manufacturing Company, which was consummated 
by the acceptance on the part of the Manufacturing Company of 
the proposition of the Butter and Cheese Association, the execu- 
tion and delivery to the president of the said association of the 
coupon bonds and deed of trust provided for in said contract, 
and the execution and tender to the said association of the ma- 
jority of the stock of the said Manufacturing Company, was 
never rescinded or modified, so as to affect the rights or inter- 
ests of the creditors or lien holders of the said Manufacturing 
Company or of the said John D, Neligh. 

: : Trusts. Thesaid Benjamin D. Brown, presi- 
dent of the defendant association, having accepted the trust in 
and by the said deed of trust set forth and oxpressed, whatever 
acts were by him done and performed in and 2bout the buying 
of judgments, liens, or other evidences of indebtedness, against 
the said Manufacturing Company, or any of its property, buy- 
ing tax certificates, or paying taxes on any of its property, the 
purchasing in of any of its property at sheriff's, marshal’s, or 
commissioner’s sale, or otherwise, either by himself, his agents, 
or attorneys, or any officer, agent,.or member of the said West 
Point Butter and Cheese Association—will, so far as the rights 
and interests of the plaintiffs and cross petitioning defendants 
are concerned, be held to have been done in pursuance of the 


8. 
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said trust and for the benefit and protection of the said Manu- 
facturing Company, its rights, and property. 

4, : H . As under the terms of the contract 
between the West Point Butter and Cheese Association, and the 
West Point Manufacturing Company, it was the duty of thesaid 
association, its president and members, to negotiate and pay at 
par for the said $35,000 of coupon bonds, which were by the said 
Manufacturing Company delivered to the president of said asso- 
ciation and retained by him, they will, so far as the rights and 
interests of the plaintiffs and cross petitioning defendants are 

_ concerned, be deemed and held to have done so, and to have 
disbursed the moneys by them used in buying the said judg- 
ments, liens, tax titles, and property by them or any of them 
purchased at said judicial and tax sales or otherwise, in trust 
for, and for the use and benefit of the said Manufacturing 
Company, and to hold the undisbursed balance of said $35,000 
for such use. 

5. 2 : : CONFLICTING RIGHTS AND LIENS. All 
rights claimed by the said West Point Butter and Cheese Asso- 
ciation, or of any officer or member thereof, under or by virtue 
of any deed, conveyance, or lease, from the West Point Manu- 
facturing Company, or any meniber, officer, or attorney thereof, 
or of any county treasurer, sheriff, marshal, or commissioner, 
for, or on accouns of any taxes, judgment, or decree, against the 
West Point Manufacturing Company, or the said John D. Ne- 
ligh, or the said Catherine B. Neligh, and any and all claim for 
liens upon any of the property of the said Manufacturing Com- 
pany for repairs-or betterments, are held and declared to be sub- 
ject and inferior to, and to in no wise affect injuriously the 
rights, liens, or interests of the plaintiffs, or cross petitioning 
defendants, or any or either of them. 


Tus was an action brought in the district court for 
Cuming county, by judgment creditors of John D. Neligh 
and the West Point Manufacturing Company, for the 
purpose of subjecting the property and assets of said 
West Point Manufacturing Co. to the payment of their 
claims; for a determination of the priorities of the 
respective liens against said property and assets; and 
for having certain apparent liens against said property 
and assets, decreed to have been paid. Certain of the 
defendants answered setting up their judgments, and filed 
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cross petitions for relief. The finding below by Barnes, 
J., was in favor of the‘ Manufacturing Co., the Butter and 
Cheese Association, and others impleaded with those cor- 
porations, a decree entered dismissing the petitions of 
plaintiffs and cross petitioning defendants, who there- 
upon brought the case here on appeal. , 


John D. Howe, R. F’. Stevenson, and Uriah Bruner, for 
appellants. 


J. C. Crawford, for appellees. 
Coss, J. 


J. C. Crawford, agent of the West Point Manufacturing 
Company, with full power and authority from said com- 
pany in its behalf, applied to the West Point Butter and - 
Cheese Association, at its principal office at Middletown, | 
New York, for a loan of $85.000, to be evidenced by the in- 
terest bearing coupon bonds of the first named company. 
The declared object of such loan was to enable the said 
first named company to pay off its indebtedness, estimated 
at $30,000, but which it was believed could be bought in 
at from $15,000 to $25,000, and to give it a working capi- 
tal for the purpose of operating its mills. After attend- 
ing two meetings of the Butter and Cheese Association, 
Mr. Crawford was met by the following counter proposi- 
tion: “If the West Point Manufacturing Company, or 
John D. Neligh, will donate toythe undersigned West 
Point Butter and Cheese Association a controlling inter- 
est in its stock, it—the West Point Butter and Cheese As- 
sociation—in consideration thereof, agrees within ninety 
days from the date of the delivery of a majority of said 
stock, to negotiate a loan for said company of $35,000, 
bearing ten per cent. Prineipal payable in two to five 
years. Loan to be secured by a first mortgage bond on 
Ka real estate of said company, and to be negotiated at 

“All real property remaining after paying off loan 
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and making additions or repairs, is to be divided as fol- 
lows, to-wit: The present stockholders to get two-thirds, 
and the new stockholders one-third. The profits of the 
business to be divided equally among all stockholders.” 
Dated, Middletown, Aug. 9, 1878; and signed by the 
president of said West Point Butter and Cheese Associa- 
tion. 

This proposition Mr. Crawford received from the said 
West Point Butter and Cheese Association, anc with 25 
returned to West Point. A meeting of the boar oi direc- 
tors of the said West Point Manufacturing Company was 
immediately called; the said counter proposition, o the 
West Point Butter and Cheese Association laid before the 
said board of directors; and resolutions adopted in duc 
form accepting the same, and ordering the officers of said 
company to make the necessary arrangements to carry 
the same into effect without delay. At the same meeting 
a resolution was also duly passed in the following words: 
“ Resolved, that the president and secretary of the West 
Point Manufacturing Company be and are hereby author- 
ized and directed to issue 35,000 dollars of coupon bonds 
of said West Point Manufacturing Company, bearing ten 
per cent interest, payable five years from date thereof. 
That said company sell said bonds at their par value and 
apply the proceeds thereof toward the paying of the debts 
of said company, and the liens against its said property, 
and the repairing and operating its mills, etc. That the 
president and secretary are further authorized to execute 
and deliver a trust deed to secure the payment of said 
bonds, on the real estate of said company.” 

The above meeting was held on the 27th day of August, 
1878. On the 2nd day of September, following, the presi- 
dent and secretary of the West Point Manufacturing 
Company executed and delivered the deed of. trust of the 
said company to Benjamin D. Brown, trustee, who was 
also the president of the West Point Butter and Cheese 
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Association, to secure the payment of seventy bonds for: 
the sum of five hundred dollars each, with: interest cou- 
pons attached, etc., therein specifically described. The 
said deed of trust was also at the same time signed by 
the said Benjamin D. Brown, in evidence of his accept- 
ance of the said trust. The seventy bonds for five hun- 
dred dollars each were also on the same day delivered to 
the said Benjamin D. Brown, who took the same, as well 
as the said deed of trust, to the office of the West Point 
Butter and Cheese-Association at Middletown, New York. 
It appears from the testimony, that between the last 
above date and the 21st of October following, the said 
Benjamin D. Brown was back and forth between West. 
Point, Nebraska, and Middletown, New York, two or. 
three times, remaining about an equal portion of his 
time at either place. While at West Point he was busy 
examining the mills, water power, and other property of 
_ the West Point Manufacturing company, and looking in- 
to. its business and affairs. He never called on the. 
president or secretary of the West Point Manufacturing 
Company for the certificate of stock in said company, or 
any other evidence of. the ownership by the West Point 
Butter and Cheese Association of a majority of the stock, 
or any stock of the West Point Manufacturing Company. 
But the certificate or certificates for said stock were made 
out tothesaid West Point Butter and Cheése Association, . 
signed: by the president and secretary, and verified by 
the seal: of. said West Point Manufacturing Company. 
There is evidence; which however is: contradicted, that - 
said certificates of stock were tendered- to said Ben- 
jamin D. Brown for and:on behalf of the said West Point 
Butter: and. Cheese Association by the secretary of the 
said West: Point Manufacturing Company, some time 
between said: 27th day..of August and the 21st day of 
October. But. there is no dispute that, on or before the 
last: mentioned: date, the said: certificates of stock were _ 


572: SUPREME COURT OF NEBRASKA, 
Romig v. The West Point Butter and Cheese Association. 


in the office of J. C. Crawford for the purpose of delivery. 
to said Benjamin D. Brown as president of said West 
Pomt Butter and Cheese Association; that they were 
then offered to him; and, while he did not manually ac- 
cept of them, yet they were then, and continued to 
remain, virtually under his dominion and control. 

‘ On the same day, the 21st or 22nd of October, B. D. 
Brown, for the first time, informed John D. Nelighor any 
one else, except J. C. Crawford—and he, at this time. 
at least, must be looked upon rather as his legal adviser . 
than as the agent or attorney of the West Point Manu- 
facturing Company—of his intention not to go on and 
complete the transaction according to the agreement. - 
And it was at this time, if at all, that the agreement was. 
novated or modified so as to take it out of the terms of. 
the counter proposition of the West Point Butter. and 
Cheese Association, as accepted and acted upon by the 
West Point Manufacturing Company, so as to allow the: 
West Point. Butter and Cheese Association, or B. .D. 
Brown, its president, or any other of its officers or mem- 
bers, to go on for an indefinite length of time and buy up 
the claims and liens against the West Point Manufac- 
{uring Company and its real estate, upon the terms and 
conditions that, if thesaid West Point Butter and Cheese 
Association, B. D. Brown, its president, or its other offi- | 
cers or members, or all together, could and would buy up 
all of said debts, judgments, and liens for an aggregate 
sum within the said sum of $35,000, then that all of said 
debis, judgments, and liens-should be assigned to the said 
West Point Manufacturing Company ; but if not, then that 
the said West Point Butter and Cheese Association B. D.- 
Brown, its president, or any other officer or member, buy-_ 
ing up any of such debts, judgments, or liens, might hold 
them against the said West Point Manufacturing Com- 
pany the same as any other lien holder might; and that 
in the mean time, the said contract for the loaning of the. 
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“gaid sum of $85,000, the said deed of trust and bonds, 
should stand indefinitely suspended. 

The weight of evidence is to the effect, that at,this time 
such a modification of the terms of the contract was 
made, in so far as the same could be done by the said 
Neligh, Brown & Crawford, acting in their several indi- 
vidual capacities only. But we are of the opinion that the 
contract could not be so modified or changed by them at 

that time and acting in their individual capacities, or 
under any delegated power which they, or any of them, 
are shown to have possessed, so as to affect the interests 
of the creditors and lien holders of the said West Point 
Manufacturing Company; and any combined attempt to 
affect their interests injuriously on the part of persons 
standing in the relation to them borne by the said Neligh, 
Brown & Crawford, the law, without regard to motives, 
would designate a confederation and conspiracy to de- 
fraud. 

Long before the time of which we are now speatiing, 
Benjamin D. Brown had accepted the trust as trustee 
under the deed of trust, and on the part of said West 
Point Butter and Cheese Association had accepted the 
said deed of trust and the said bonds of thirty-five thou-' 
sand dollars, and had the said bonds and deed of trust 
either in the possession of the said West Point Butter and 
Cheese Association or that of the bank at Middletown, New 
York, It is claimed on the one part, that about this time 
it was discovered by the said Benjamin D. Brown that he 
had been deceived by the representations of the officers 
and agents of the West Point Manufacturing Company 
as to the amount of the debts and liens then outstanding 
against thesaid West Point Manufacturing Company and 
its property, and for that reason he rescinded the saidcon- - 
tract. Without stopping to inquire whether he had good 
or sufficient cause for a rescission of the said contract or 

* not, it is very clear from the evidence that he did none of 
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those things which would amount to a rescission either at 
law or equity. He released none of the advantages 
which the contract gave either himself or his assvuciation ; 
nor did he do anything toward placing the West Point 
Manufacturing Company in statu quo. It will not be 
presumed that Neligh and Crawford, whose chief avowed 
object in all this business was to relieve the West Point 
Manufacturing Company from the pressure of debt, would 
have allowed an additional burden of thirty-five thousand 
dollars of a rescinded indebtedness to stand out in hostile 
hands against it for a year and better, without protest or 
an attempt to call it in. 

. Whatever acts were done and performed by Benjamin 
D. Brown, after the acceptance of the trust ‘as expressed 
in and by the trust deed, in and about the buying of 
jadgments, liens, or other evidences of indebtedness 
against said West Point Manufacturing Company, orany 
of its property, buying tax certificates, or paying taxes 
on any of its property, the purchasing in of any of its 
property at sheriff's, marshal’s or commissioner’s sale, 
‘or otherwise, either by himself, his agents, attorneys, or 
any officer, agent, or member of the said West Point 
Butter and Cheese Association—must, so far as the 
rights and interests of the plaintiffs and cross petitioning 
defendants are concerned, be held to have been done in 
pursuance of the said trust, and for the benefit and pro- 
tection of the said West Point Manufacturing Company, 
and its rights and property. 

It is a well known principle of equity jurisprudence 
‘that that which ought to have been done by a person 
acting in a fiduciary or trust capacity, will, for the pur- 
poses of justice and equity,,be deemed to have been done. 
‘Therefore, as it was the duty of the said B. D. Brown 
and the said West Point Butter and Cheese Association, 
-its officers and members, to accept, negotiate, and pay 
for the said $35,000 of coupon bonds, they will, so far as * 
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the rights and interests of the plaintiff and cross plead- 
ing defendants are concerned, be deemed to have done 
so, and to have disbursed-the moneys by them used in 
buying in the said judgments, liens, tax titles, and prop- 
erty by them, or any of them purchased at said judicial 
and tax sales, in trust for, and for the use and benefit of, 
the said West Point Manufacturing Company, and ‘to 
hold the undisbursed ‘balance of said $35,000 for such 
use. 

From the testimony of Mr. Brown, president of the 
West Point Butter and Cheese Association, it appears 


that it was never the intention of the said association, or - 


‘the understanding between it and the West Point Manu- 
facturing Company, that the coupon bonds issued by the 
latter company and delivered to the said Brown should 
in any event be sold to outside purchasers, but were to be 
held by him—as we understand the legal effect of his 
testimony—partly in his capacity as president of the one 
‘ company, and partly as trustee of the other, until the 
deed of trust given to secure them should become the 
first lien on the property of the West -Point Manufac- 
turing Company, when the several members of the West 
Point Butter and Cheese Association were to take them 
“according to the ability of the members,” and that he, 
the said president, and trustees, had been ever since the 
receipt of said bonds and trust deed engaged in buying 
up the liens against the property of the manufacturing 
company with the funds of the Butter and Cheese 
Association, not for the purpose of making the said deed 
of trust the first lien upon the property described therein, 
and so perfect the arrangement as originally contem- 
plated, but, as the witness naively puts it, “as an invest- 
ment the same as any business man might.” 

During this time, and as a part of the same general 
plan, the Butter and Cheese Association, or its president, 
- by means of a lease, entered into the possession of the 
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. principal property of the said Manufacturing Company, 
and are still in possession, and have made extensive and 
_ costly improvements thereon, under claim of title thereto 
in themselves, under tax and judicial sales thereof, not- 
' withstanding their having entered into the possession of 
the most and principal part of said property under and by 
virtue of a lease from the said West Point Manufacturing 
Company. The said Butter and Cheese Association 
claim to keep an account, not with said Manufacturing 
. Company, but with the ‘“ West Point Manufacturing 
Company Investment Fund”, to which it charges the 
_ Judgments and liens bought in against said property and 
manufacturing company at their face value, including 
interest also on the money expended in the improve- 
’ ment of the said property, with the avowed intention on 
the part of the said Butter and Cheese Association and 
its officers, to hold the property as its own until the said 
Manufacturing Company shall pay off the account. 
Whether so intended or not, the inevitable effect of this is to 
postpone the rights of the creditors of the Manufacturing 
Company indefinitely. As to the bona fide creditors of said 
Manufacturing Company, whether holding liens or not, as 
well as all holders of liensupon the said property, whether 
dated prior or subsequént to the conveyance thereof from 
the Nelighs to said Manufacturing Company, they are 
entitled to have the real estate of the said West Point 
Manufacturing Company, or so much thereof as is 
sufficient to pay and satisfy their several and respective 
liens and judgments, absolutely free and discharged 
of any and all liens or claims of the said West Point 
Butter and Cheese Association, or of any officer, attor- 
ney or member thereof, by virtue of any lease, lien for 
repairs, or betterments, or of any sale for taxes, or on 
account of any judgment, decree, or lien bought in, held 
or claimed against said West Point Manufacturing Com- 
_ pany, John D. Neligh, or Catherine B. Neligh, by the said 
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West Point Butter and Cheese Association, or any 
officer, attorney, or member thereof. 

The several findings and the decree of the district 
court are therefore reversed, the petition of the plaintiffs, 
together with the cross petition of the several cross 
pleading defendants, are restored and reinstated, and the 
cause remanded to the district court for further proceed- 
ings in accordance with the views expressed in this 
opinion. 

JUDGMENT ACCORDINGLY. 


Natnanre, Lezo#, aPPELLEE, v. James Ei, Paurort, 
APPELLANT. 

1, Evidence on Appeal. In cases appealed to the supreme court, 
the same steps are required to preserve the evidence for use on 
appeal as are required in a review by proceedings in error. 

2. Practice on Appeal. Where the appellant fails to appear and 
point out any error in the judgment appealed from, and no error 
is apparent, the judgment will be affirmed. 


Motion to dismiss appeal. 
M. H. Sessions, for the motion, 


Lake, Cn. J. 


It is shown by the record, that no bill of exceptions of 
the evidence has been settled as the statute directs. Sec, 
676 civil code. Comp. Stats.,620. In cases appealed to 
this court, the same steps are required to preserve the 
evidence for use at the hearing on the appeal as if the 
review were sought by a proceeding in error. These steps 
are distinctly pointed out in sec. 311 of the civil code, 
Comp. Stats., 571. For the failure to comply with these 
provisions of the law in the preparation of the bill of ex- 
ceptions filed herein, the motion to quash the same must 

37 ; 
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‘be sustained. And the appellant having failed to appear 

in this court and point any error in the judgment of the 

district court, and none appearing, it must be affirmed. 
JUDGMENT AFFIRMED, . 


Suuttvan Savines InstrTuTIoN, APPELLEE, v. C. M. Crarg, 
APPELLANT. 

1. Practice: JUDGE’S MINUTES: JUDGMENT. The judge’s min- 
utes, as to entries made on the trial docket, are prima facie evi- 
dence of the proceedings in a case, but may be shown to differ 
from the judgment actually rendered. And the court cannot be 
compelled to correct its journal from such minutes. 

2, Stay of Execution. After a party has applied for and ob- 
tained stay of order of sale, he cannot have the judgment re- 
viewed on error or appeal. : 


Aprprat from Seward county. ‘Tried below before 
Post, J. 


M. H. Sessions, for appellant. 
Norval Brothers, for appellee. 
MaxweEtu, J. 


This is an action to foreclose a mortgage. Itis alleged 
in the petition “that the said defendant, Cornelius M. 
Clark, heretofore, to-wit, on the 27th day of April, 1874, 
made, executed, and delivered to this plaintiff his one 
certain promissory note in writing at that date for the 
sum of five hundred dollars, payable April 27th, 1877,” 
with interest at 10 per cent. It is also alleged that this 
defendant paid $250.00 Nov. 5th, 1878, and $20.30 Nov. 
13th, 1878, on said note, and that there is still due there- 
on the sum of $156.50 with interest at 10 per cent., from 
the 13th day of November, 1878. The answer is a plea 
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of usury, and that the defendant only received the sum 
of $425.00 while giving his note and mortgage for $500.00, 
with interest. 

On the hearing of ‘the case the court below found, in 
substance, that Farwell, who made the loan to the de- 
fendant, was the agent of the plaintiff, and that he 
loaned the defendant only the sum of $425.00, and that 
there is usury in the ‘transaction, and rendered a decree 
of foreclosure and sale in favor of the plaintiff, for the 
sum of $146.70, and in favor of the defendant for the 
costs of the action. The decree was rendered May 4th, 
1881, and on the 7th day of that month, the defendant 
filed a request for, and obtained a stay of order of sale 
for the period of nine months. In November, 1881, he 
‘filed a motion to amend and correct the judgment 
record by allowing the defendant $150.00 in addition to 
the sum allowed him in the decree. The motion was 
overruled, to which the defendant excepted, and now 
assigns the same for error. 

The error complained of is, that the court did not correct 
the decree from the entry made by the judge on the trial 
docket at the time the decree was rendered, from which 
it appears that there was no finding as to the amount 
due the plaintiff. There is no complaint that the amount 
of the décree 1s too large, or greater than the amount 
actually owing by the defendant to the plaintiff; but re- 
lief is sought on the sole ground that as there was no 
entry on the trial docket of the amount due to plaintiff 
therefore there was no authority to enter a decree for 
any amount whatever. This proposition is untenable. 
The judge’s notes on. the trial docket are merely memo- 
randa of the proceedings of the court for the convenience 
of the court and clerk. And as to the entries made, 
while prima facie evidence of the proceedings of the court 
in a case, may be shown to differ from the judgment 
actually rendered. The judgment actually rendered is 
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spread at length on the journal of the court, and we 
know of no rule that would compel a court to enter a 
judgment different from that actually rendered simply 
because of a defect or omission in his notes of the trial 
on the docket. 

We have discussed the question upon the theory that 
the defendant was entitled to a review of the case in this 
court. But sec. 5, of the act “ to provide for stay of execu- 
tions and orders of sale” approved Feb. “3rd, 1875, pro- 
vides that, “no proceedings in error or appeal shall be 
allowed after such stay has been taken,” etc. Laws of 
1875, 50 (Comp. Stat., 590]. There is reason in this, as 
a party, by asking an extension of the time of payment, 
virtually admits the correctness of the obligation. There 
is no error in the record, and the judgment is affirmed. 

Jupament A¥rriRMeED, 


Turner, Frazer & Co., PLAINTIFFS IN ERROR, V. JOSEPH 
KIuLiaAN, ET AL., DEFENDANTS IN ERROR. 


1. Sheriff: OFFICIAL BOND: LIABILITY OF HIS SURETIES, 
Wherea sheriff, with a process against the property of one per- 
son, seizes, by virtue thereof, the property of another, he is 

' guilty of official misconduct, for which he and his sureties are 
liable in an action on his official bond. Nor does it matter as to 
the liability of his sureties, whether he do this knowingly and 
willfully, or through gross carelessness, or mere indifference to 
official duty. 

2. Pleading: DEMURRER. Where, notwithstanding formal de- 
fects in a petition, enough is alleged to support a judgment in 
favor of the plaintiff it is not subject to general demurrer. 

38. Chattel Mortgage: CONSIDERATION. As to attachment cred- 
itors of the mortgagor a pre-existing debt, already due, is a 
good consideration for a chattel mortgage, and protects the 
mortgagee to the same extent as would a new consideration 

- given at the time of making the mortgage. 


JANUARY TERM, 1882, “581 


~ Turner, Frazer & Co. vy. Killian, 


: POSSESSION BY MORTGAGOR. A chattel mortgage of a 
stock of goods containing a clause, by which the mortgagor is 
given possession with power of sale in the usual course of trade, 
the proceeds to go in satisfaction of the mortgage debt, although 
by our statute made presumptively fraudulent, is not conclu- 
sively so, and may, by satisfactory evidence, be shown to havo 
been made in good faith. 

: FRAUD IS A QUESTION OF FACT. The question whether 
there was fraudulent intent in the giving of a chattel mortgage 
is, in all cases, one of fact, and must be raised, if at all, by suit- 
able pleading. 


Error to the district court for Hall county. Heard 
below before Post, J. 


Abbott é Caldwell, for plaintiff in error, on liability of 
sheriff, cited Noble v. Himeo, ante p. 1938. Huffman v. 
Kopplekom, 8 Neb., 344. Brandt on Suretyship, 627. 
Cooley on Torts, 397, On validity of mortgage, cited 
Robinson v. Elliott, 22 Wall., 518. Frankhouser v. Ellett, 
22 Kan., 127. Goodheart v, Johnson, 88 Ill, 58. 


’ Thummel & Platt, and James H. Woolley, for defendants 
in error, claimed that act of sheriff was a wilful trespass 
for which sureties are not liable, it being done virtute 
. officii, and not colore officit. Story v. Jennings, 14 Ohio 
State, 48. Ottenstein v. Alpaugh, 9 Neb., 237. Ex parte 
Reed, 4 Hill, 572. State v. Mann, 21 Wis., 693. The 
mortgage was void. Herman on Chattel Mortgages, 222 
to 236. 3 Neb., 76. 6 Neb., 392. 8 Neb., 378. 


Laxgg, Cu. J, 


This is a petition in error from Hall county. The 
action below was against Joseph Killian, the sheriff of 
that county, and his sureties, upon his official bond to 
recover damages alleged to have been sustained by the 
plaintiffs as mortgagees of certain personal property, in 
consequence of its seizure and sale by that officer undera 

_ process which he held against the property of the mort- 
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gagor. To the petition several demurrers were inter- 
posed, one by the sheriff, and one by his sureties. These 
demurrers, which were general, were sustained, and it is 
this ruling of the court that is now complained of. 

On behalf of the sureties it is claimed in support of the 

- ruling upon their demurrer that, inasmuch as the petition 
shows the seizure of the goods to have been made by the 
sheriff after being fully advised by the plaintiffs of their 
claim to them, his act was a trespass for which they are 
not answerable. And cases are cited which support coun- 
sel in this view; but, as we think, the great weight of the 
authorities is the other way. , 

In the case of The People v. Schuyler, 1 Comstock, * 
173, it was held that: “ Where a sheriff, having in his 
hands a process against the property of the defendant 
therein, seizes by virtue thereof the goods of another 
person, he is guilty of official misconduct, and he and his 
sureties thereby become liable on his official bond.” To 
the same effect are the following of the numerous cases 
that might becited. Carmack v. Commonwealth, 5 Binney, 
184. Commonwealth v. Stockton, 5 Monroe, 192. State, 
ex rel. Blinebury v. Mason, 25 Wis., 684. Moulton v. 
Jose, 25 Me., 76. Charles v. Haskins, 11 Ia., 829. Skin-- 
ner v, Phillips, 4 Mass., 68. And our own decisions upon 
the question are in accord with the view that, when a 
sheriff in the performance of his official duty is guilty of 
misconduct resulting injuriously whether to one, like a 
party to a suit, having a direct interest in his action, or 
to a stranger to the proceeding, both he and his sureties 
are answerable therefor. 

In the case of Kane v. Union Pacific Railroad Co., 5 
Neb., 105, where one of the conditions of the bond of 
Kane as county treasurer was the same as the one now 
under consideration, viz: that “he shall faithfully and 
impartially, without fear, favor, fraud, or oppression, dis- 
charge all the other duties now or hereafter required of 


JANUARY TERM, 1982. 583 


Turner, Frazer & Co. v. Killian. 


his office by law,” it was held that the exaction of illegal 
fees as treasurer rendered both him and his sureties 
liable. 

Again, in the case of Huffman v. Kopplekom, 8 Neb., 
344, where if was shown that the defendant, as sheriff, 
holding-a process authorizing him to arrest one Clark, who 
was charged with a felony, through carelessness and un- 
lawfully arrested the plaintiff, and in so doing seriously 
wounded him, we held that both the sheriff and his sureties 
were liable in an action on his bond. 

Still another case possibly more directly in point, and 
recently decided, is that of Noble v. Himoe, ante page 
198, in which a constable with an execution in his hands 
against the property of 8., the keeper of a drug store, 
seized a lot of patent medicines held by the druggist for 
sale on commission, although duly notified that they be- 
longed to another. It was held that the constable and 
his sureties were liable to the owner of the medicines for - 
their value, 

Tn the case now under consideration counsel for the de- 
fendant in error lay particular stress upon the fact of its 
being alleged in the petition “ that the defendant Killian 

* * * having full knowledge of plaintiffs ownership 
and possession, wrongfully and unlawfully broke into said 
store, seized said goods,” etc., and claim that inasmuch ag 
this shows a deliberate act of trespass it cannot prop- 
erly be said to have been an official act. We think this 
position is untenable. The sheriff had the process of a 
court, which by the law he was directed to execute in a 
certain manner upon the property of the person named 
therein. The condition of his bond which ran to the 
county of Hall, for the benefit of the public, was that he 
would do this faithfully and without favor, or oppression, 
etc. This he did not do, but instead took the property 
of another and disposed of it in satisfaction of the writ. 
This very clearly was a violation of official duty and with. 
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in the contemplation of his bond, just as much so as if 
the act had resulted from gross carelessness, or mere in- 
difference in performing the duty enjoined upon him. 

Another point made against the petition is, that it doesnot 
show from what court, nor when, the order of attachment 
under which the sheriff seized the goods was issued, This 
certainly was a defect which ought not to have occurred, 
and might have required an amendment of the pleading 
as to those particulars if a motion to that effect had been 
made at the proper time. We think enough was alleged, 
although very informally, to support a judgment in favor 
of the plaintiff, and therefore the omission complained of 
did not render the petition demurrable. 

The point is also made against the petition that the 
mortgage is shown to have been given without considera- 
tion and is therefore void. The only ground for this as- 
sumption is the fact that the mortgage was given to 
secure the payment of an antecedent indebtedness then 
past due. “A pre-existing debt is a valuable consideration 
for a mortgage and protects the mortgagee to the same 
extent that he would be protected if he had paid a new 
consideration at the time of the mortgage.” Jones on 
Chattel Mortgages, sec.,81, and cases there cited. There 
is nothing in the fact of the mortgage having been given 
to secure the payment of a debt already due that denotes 
fraud in the transaction. 

It is claimed also, that this mortgage is fraudulent and 
void as to the creditors of the mortgagor, because of the 
following provision contained therein, under which he 
retained possession of the property until just before the 
levy was made, viz: “ Said goods, wares and merchandise 
are to be sold at retail for cash, and true and correct books 
of account are to be kept and the proceeds of the daily 
sales are to be turned over to said Turner, Frazer & Co., 

(the mortgagees) and applied upon the above mentioned 
notes, until the same are all fully paid off and discharged, 
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The said stock hereby mortgaged to be owned, held and 
controlled by the said party of the second part (mortgagee) 
until said notes are fully paid and cancelled. Said Saw- 
yer, (the mortgagor), to act in the premises for said T., F, 
& Co., until said indebtedness is fully liquidated, after 
which this mortgage shall be cancelled, and the possession 
of the remainder to be surrendered to said Sawyer.” 
Under some circumstances a mortgagee may employ 
the morigagor as his agent to take care of the mortgaged 
property, after he has taken possession of it. Jones on 
Chattel Mortgages, sec. 181. Doing this, or leaving the 
mortgagor in possession of the property, is of course un- 
der our statute evidence of fraud in the making of the 
mortgage, but until the instrument is attacked on that 
ground it cannot be judged fraudulent. Our statute of 
frauds has this provision: “Sec. 11. Every sale made by 
a vendor of goods and chattels in his possession or under 
his control, and every assignment of goods and chattels 
by way of mortgage or security, or upon any condition 
whatever, unless the same be accompanied by an imme- 
diate delivery, and be followed by an actual and continued 
change of possession of the thing sold, mortgaged, or as- 
signed, shall be presumed to be fraudulent and void, 
as against the creditors of the vendor, or the creditors 
of the person making such assignment, or subsequent 
purchasers in good faith, and shall be conclusive evidence 
of fraud, unless it shall be made to appear on the part of 
the person claiming under such sale or assignment, that 
the same was made in good faith, and without any intent 
to defraud such creditors or purchasers.” Under this 
provision it cannot reasonably be questioned, that if the 
goods are permitted to remain with the mortgagor, the 
mortgage as to his creditors, and subsequent purchasers in 
good faith, is prima facie fraudulent and void ; and when- 
ever the question is properly raised must be so declared, 
unless it is shown by competent evidence that it was 
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“really made in good faith, and without any intent to de- 
fraud such creditors or purchasers.” Pyle v. Warren, 2 
Neb., 241. By the term “ creditors” in this section is 
_ not included all persons to whom the mortgagor may hap- 
pen to be indebted at any time, but only those who are 
his creditors whilst the mortgaged property is “in his 
possession, or under his control.” Sec.12 of the chapter 
on frauds, Comp. Stats., 288. 

Section 20 of our statute of frauds provides that: “The 
question of fraudulent intent in all cases arising under 
the provisions of this chapter, shall be deemed a question 
of fact, and not of law,” etc. Therefore, if the defendants 
wish to put in issue the bona jfides of this mortgage, they 
must do so by suitable answers to the petition charging 
fraud directly, so that an issue may be formed, and the 
question submitted to a jury. 

For these reasons the judgment must be reversed, the 
demurrer overruled, and the cause remanded for further 
proceedings, 

REVERSED AND REMANDED. 


Nie 


A. Pecrmaavenr, T. C. Hoyt, anp Gores E. Taytor, 
PLAINTIFFS IN ERROR, V. ALICE QUILLIN, DEFENDANT IN 
ERROR. 


1. Mortgaged Chattels: CONVERSION: MORTGAGEE’S REME- 

- DIES. Where mortgaged chattels have been wrongfully seized 

and sold at the suit of a creditor of the mortgagor, the mortgagee 

has a choiceof remedies; he may either replevy them, or recover 

their value at the time of the conversion in an action for dam- 
ages. 

2. : t DAMAGES: EVIDENCE. In an action for the 

recovery of damages for the conversion of chattels, the full 

_ market value is the measure, and this can be properly ascer- 

__ tained only by the testimony of witnesses possessed of sufficient 
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information to enable them to give intelligent opinions upon 
the subject. 

: ———: INTEREST OF MORTGAGOR: ATTACHMENT. It 
is only when the mortgagor has a certain ascertained right of 
possession for a definite period, that he has an attachable inter- 
est in the goods. 


3. 


4. 


ATTORNEY LIABLE, WHEN. When an attor- 
ney, in an attachment suit, in addition to his ordinary duties in 
Suing out the writ, specially advises and directs the illegal 
seizure of property, and assists in its conversion by being pres- 
ent at the sale, and bidding of. portions of it for his client, his lia- 
bility is equal to that of the officer by whom the seizure and 
sale were made. 


Error to the district court for Richardson county. 
On trial there before Weaver, J., Quillin had judgment, 
and defendant brought cause here for review on a peti- 
tion in error. 


T. C. Hoyt and C. Gillespie, for plaintiff in error. 


A. Schoenhett and E. W. Thomas, for defendant in 
error. 


Lage, Ca. J. 


The petition states a good cause of action for the con- 
version of the property in question, and the several de- 
murrers to it were properly overruled. No reason in sup- 
port of either of said demurrers is givem by counsel, and 
we will not discuss them, It is claimed that the court 
erred in striking out a part of the answer. 

The action was brought to recover damages alleged to 
have been sustained by thc plaintiff below as mortgagee 
of personal property, which the defendants below had 
converted to their own use. As to the fact of conversion 
it was answered, in substance, that the mortgage was 
fraudulent as to the creditors of John Quillin, the mort- 
gagor, of whom the defendant Peckinbaugh was one. 

That the alleged conversion consisted merely of an attach: 
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ment and sale of the property in satisfaction of a debt 
due from said John Quillin to said Peckinbaugh, in which 
proceedings the defendants, Hoyt and Taylor, severally 
acted in the capacity of attorney and constable. It was 
also answered, in substance, and this is what was stricken 
out, that only the interest of the mortgagor was sold, and 
that the whereabouts of the property was well known to 
the plaintiff when she brought her action for the conver- 
sion, These averments were entirely immaterial. But 
even if they were material there would be no just ground 
of complaint, for the reason that substantially the same 
statements are made in the amended answer and there 
stand without objection. The theory of the plaintiffs in er- 
ror upon this branch of the case seems to be that, because 
the property was still accessible tothe mortgagee, and could 
have been replevied by her from the purchasers under 
the attachment sale, she was bound to pursue that course 
for redress. In this however we think they are mistaken. 
She had her election of remedies and could either replevy 
the property from the several purchasers, or recover its 
value in an action for the conversion. Jones on Chattel 
Mortgages, 556. Eggleston v. Munday, 4Mich., 295. Our 
ruling upon this point is a sufficient answer to several 
other similar questions raised during the trial as to the 
admissibility of certain evidence, and upon the charge 
to the jury. 

The claim of the plaintiffs in error that the mortgagor 
had an interest in the mortgaged property subject to sale 
on execution, and therefore attachable, cannot be sus- 
tained. In Jones on Chattel Mortgages, 556, it is said 
that: “It is only when the mortgagor has a certain ascer- 
tained right of possession for a definite period that an 
execution can be levied upon his interest. A mere equity 
of redemption, or a mere permissive possession, which 
the mortgagee may terminate at his pleasure, whenever 
he consider it necessary for his security, is not the sub- 
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ject of a levy and sale except by virtue of some statute. 
After default, when the mortgagee * * has the right 
to take possession and sell, the mortgagor’s interest can- 
not be levied upon, * * there is not left in the mort- 
gagor such a possessory right or interest as is capable of 
being seized and sold under execution against him; and 
the rule is the same although the mortgagor be allowed 
to remain in possession after the default, for in judgment 
of law he is in possession merely by sufferance, and as 
the bailee of the mortgagee. * * * If the mortgaged 
goods be attached, or seized upon execution while they 
are in the mortgagor’s possession, the mortgagee may, 
whenever entitled to possession by the terms of the mort- 
gage, recover possession from the officer, just as he might — 
have recovered possession of the mortgagor if he had 
retained possession, or may sue him for the conversion.” 
And in Drake on Attachments, sec. 589, the rule is stated 
thus: “The interest of a pledger or mortgagor is the mere 
equitable right of redemption by paying the debt or per- 
forming the engagement, for the payment or performance 
of which the property was pledged or mortgaged. Hence 
personalty so situated is not subject to sale under execu- 
tion, and therefore not attachable.” 

The rule, thus stated, is entirely applicable to the mort- 
gage in question, which was given in Brown county, Kan- 
sas, where the parties to it resided, and the property was 
by its terms required to-be kept. Respecting the posses- 
sion of the property it contained this provision, viz: “The 
property sold is to remain in possession of the party of 
the first part (the mortgagor), until default be made in 
the payment of the debt and interest aforesaid, or some 
part thereof; but in case of a sale or disposal, or attempt 
to sell or dispose of the same, or a removal of, or attempt 
to remove the same from said premises, or an unreason- 
able depreciation in the value, or if from any cause the 
security shall become inadequate, the said party. of the 
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second part (the mortgagee), may take said property or 
any part thereof into her own possession,” etc. 

The testimony shows, and it is not disputed, that the 
mortgagor had removed that portion of the property here 
in controversy ‘‘from said premises” by bringing it into 
Richardson county, in this state, where it was attached as 
belonging to him. This gave to the mortgagee the right to 
the immediate possession, which was duly demanded, and 
of which the plaintiits in error had notice before the sale 
under the attachment was made. ‘Therefore, if the mort- 
gage were not fraudulent as to the attachment plaintiff, 
and therefore void as to him, no attachable interest re- 
mained in the mortgagor, and the property was wrong- 
fully converted. The question of the good faith of the 
parties to the mortgage was fairly submitted to the jury, 
and we see no reason for doubting the correctness of the 
conclusion reached that it was a valid security. 

Another ground of alleged error is the refusal of the 
court to-admit evidence as to what the property sold for 
under theattachment proceedings. Itis claimed that what 
it brought at that sale was competent evidence of its real 
worth. This evidence was rightly excluded. The mort- 
gagee was not a party to that sale, nor was she bound by 
it in any particular. It was shown very clearly that the 
mortgaged property, at the highest value put upon it by 
any witness, was insufficient to satisfy the debt it was 
given to secure. The measure of her damages therefore, 
in case she recovered, was its full market value at the 
time of the conversion, which could be properly ascer- 
tained only by the testimony of witnesses possessed of 
sufficient information to enable them to give intelligent 
Opinions upon the subject. ‘What the property may have 
brought at the attachment sale was not competent evi- 
dence of its value. : 

. Finally itis contended that the court erred in holding the 
plaintiff in error, Hoyt, to be liable, inasmuch as ‘he only: 
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acted as attorney for said Peckinbaugh,” ‘‘and there is no 
evidence to justify a judgment against him.” As to the 
evidence against Hoyt, we think it is ample ‘to fix his lia- 
bility. It is true he was the attorney for the plaintiff in 
the attachment:suit, but in addition to the ordinary du- ~ 
ties of attorney he took an active part in the conversion 
of the property by being present at the sale and bidding 
off at least a portion of it for his client, as is shown by 
his own testimony. There is also other testimony showing 
very clearly thatit was by his advice and express direction 
that the constable insisted upon holding and selling the 
property after being advised of Mrs. Quillin’s claim to it. 
Such being his relation to the transaction, the fact that 
he was an attorney will not shield him from equal liabil- 

ity with that of the officer to the owner of the property. 

We discover no material error in the matters complained 
of, and the judgment is affirmed. 

JUDGMENT AFFIRMED. 


ALEXANDER WERTHEIM, PLAINTIFF IN ERROR, V. SOLOMON 
ALTSCHULER ET AL, DEFENDANTS IN ERROR. 


1. Malicious Prosecution: MaxicEe. In an action to recover 
damages for a malicious prosecution, the jury may infer the 
existence of malice from the total want of probable cause for 
the prosecution. 

2, Practice: NoNsUIT. When upon every material issue there 
is evidence sufficient to support a verdict for the plaintiff, anon 
suit isimproper. Evidence examined, and found to bring the 
case within this rule. 


Ereror to the district court for Madison county. Tried 
below before Bannzs, J. 


* James L. Brown and Robertson & Campbell, for plaintiff 
in error. 
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C. A. Baldwin, for defendant in error. 
Lage, Ca. J. 


This is a petition in error from Madison county, and 
the question to be answered is whether the plaintiff, on 
the trial of the action in the court below, was properly 
non-suited. 

The action was brought to recover damages for an al- 
leged malicious prosecution of the plaintiff by the 
defendants for the crime of forgery. The petition set forth 
properly the fact of the procuring of an indictment of the 
plaintiff by the defendants, and his subsequent trial and 
acquittal of the charge in Douglas county, and that, in 
what the defendants did, they acted maliciously and 
without probable cause.- 

The defendants admit in their answer that they were 
witnesses before the grand jury of Douglas county, and 
that it was upon their testimony that the indictment was 
found. They also admit that the plaintiff was tried and 
duly acquitted of the charge. The only material matters 
of the petition put in issue are the alleged want of prob- 
able cause, malice, and damages. The forgery charged 
against the plaintiff, and for which he was indicted, was 
of a receipt, of which the following is a copy: 

“Omaha, Neb. Received of Alexander Wertheim, in 
full, of furniture by me to him sold, on and before this 
date, eighty-six dollars. S. Altschuler by Mari Alt- 
schuler, Nov. 7th, 1874.” 

Upon the issues thus formed, the plaintiff on the trial 
proved very3conclusively, we think, that this prosecution 
was commenced and carried forward at the instigation of 
the defendants, or at least of one of them, viz: Solomon 
Altschuler. And he introduced testimony tending very 
strongly to prove that this was done both without any 
probable cause, and maliciously. For instance, the 
plaintiff, who was a witness in his own behalf, testified 
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that the receipt in question was executed, as it purports 
to have been, by Mrs. Altschuler herself, at or about the 
time of its date, and for the purpose which it ex- 
presses. That Mrs. Altschuler is his sister, with 
whose handwriting he is well acquainted, and that he 
knows the signature to be hers, And in this the plaintiff 
is fully corroborated by his wife, who testifies that she 
accompanied Mrs. Altschuler to the office of Mr, Sedg- 
wick, an attorney, who wrote the body of the receipt, 
which Mrs. Altschuler there signed and immediately 
went to the plaintiff and handed it to him, saying as she 
did so, “Here, Alex., this makes us all right.” And both 
of these witnesses testify that they had divers conversa- 
tions with Solomon Altschuler before the commencement 
of the criminal prosecution, in which he said of the re- 
ceipt, that “It was all right;” that the money which it 
represented, his wife “had given up to him,” ete. 
This testimony would certainly have warranted the jury 
in finding that the defendants were without probable 
cause in this prosecution. 

On the question of malice, there was considerable direct . 
testimony. The witness, W. H. Harris, testified that hehad 
conversations with Solomon Altschuler about the time 
of the commencement of the prosecution, in which he 
said “he would have him (Wertheim) put in the lock-up, 
or something of that kind, for forgery. I think it was for 
forging a receipt.” And another witness, EH. O. Well- 
berger, heard Altschuler say “when he came back from 
Omaha where he had him (Wertheim) indicted,” “that he 
had him indicted and where he wanted him.” Also 
Charles Wellberger, in answer to a question as to what 
he had heard Solomon Altschuler say about the prosecu- 
tion; “He said Mr. Wertheim was indicted in Omaha, 
and he had him now where it would cost him something 
to get through.” There was other testimony of like im- 
port, but this will suffice to show that Solomon Altschuler 
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was actuated by express malice in procuring the prose- 
cution of the plaintiff. But even without this direct 
evidence of malice the jury would have been warranted 
in inferring it from the total want of probable cause, 
which was clearly established. 2 Greenleaf on Ev., sec, 
453, note 1. Turner v. O’Brien, 5 Neb., 542. 

We are of opinion that upon every material issue there 
was ample evidence to support a verdict in favor of the 
plaintiff. Such being the case, the motion for a non- 
suit was improperly granted. The judgment, therefore, 
must be reversed, and a new trial ordered. 

REVERSED AND REMANDED. 


ABRAHAM RUTH, PLAINTIFF IN ERRCR, V. ALFRED G. Roru, 
ET AL. DEFENDANTS IN ERROR. 

Pleadings: Answer: DEMURRER. The true test of the suf- 
ficiency of an answer to a petition to withstand a general de- 
murrer, is to enquire whether it will put the plaintiff to the 
proof of any one of the material averments of his petition. If it 
will itis good against such attack, and the demurrer should be 
overruled, 


Error to the district court for Madison county. Heard 
below before Barnzs, J. 

Robertson & Campbell, for plaintiff in error. 

Searles & Kelley, for defendants in error. 


Laxg, Cu. J. 


The sole question in this case is whether the facts set 
forth in the answer constitute a defense to the petition. 
The action was brought on a written contract, the sub- 
stance of which is that in consideration of the convey- 
ance by the plaintiff and his -wife, Mary Ruth, (since 


JANUARY TERM, 1882. 595 
‘Ruth v. Ruth. 


deceased) to the defendants of “ all their right, title and 
interest in and to the following goods and chattels,” viz: 
one span of mares and harness, one wagon, plow, har- 
row, and.corn cultivator, three cows and sixteen hogs, 
together with their agreement that they would, when they 
obtained the title to a certain quarter section of land 
lying in Madison county, Nebraska, “execute a deed, and 
convey all their right, title and interest in and to the 
same” to the defendants, they, the defendants, would 
“maintain and support” the plaintiff and his said wife, 
“ giving them all the necessaries of life, (wearing apparel 
excepted,) including medical attendance in sickness,” and 
at their death “a decent burial.” This contract was 
executed on the 27th day of May, 1878, in Madison 
county, Nebraska, where all the parties to it then resided. 
The plaintiff alleges that he and Mary Ruth duly per- 
formed the contract on their part. 

The sole breach on the part of the defendants com- 
plained of, and for which a recovery is sought, is set out 
in the petition in these words: “ The plaintiff has been 
compelled to, and did pay out certain sums of money 
for the maintenance of himself and Mary Ruth, and for 
medicines and doctor’s bills, and care of and funeral ex- 
penses for the said Mary Ruth, who has died since the 
making of the said contract and agreement. And the 
said plaintiff has paid, as aforesaid, the sum of two 
hundred and seventy-eight and 50-100 dollars, all of 
which was done at the special instance and request of the 
said defendants.” , 

The petition does not directly charge the defendants 
with any refusal to furnish the plaintiff or his wife with 
all reasonable care and support in accordance with the 
terms of the contract, and were it not for the allegation that 
these expenditures of money were made “at the special 
instance and request of the defendants” there would be 
nothing to indicate that they were not entirely voluntary 
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and unnecessary, If they were voluntary and un- 
necessary of course the defendants cannot be required to 
repay them. 

For answer the defendants say: First, That “they 
deny each and every allegation contained in said petition 
not herein specifically admitted.” The only admission 
is the making of the contract as alleged in the petition, 
This put in issue the following of the plaintiff's material 
averments: Ist. That he “and Mary Ruth duly per- 
formed all of the conditions contained in the said con- 
tract” * * * “upon their part.” Qnd. That the 
alleged payments of money were made. 8rd. That the 
defendants requested the payments to be made. With 
this answer on file, the plaintiff, in order to recover, 
would have to introduce satisfactory evidence on all of 
these points. The true test of the sufficiency of an an- 
swer to a petition to withstand a general demurrer, is to 
ascertain whether it will put the plaintiff to the proof of 
any one of the material averments of his petition. If it 
will, it is good against such attack, and the demurrer 
should be overruled. 

But this answer goes still further and charges specific- 
ally that the plaintiff and his wife not only have ‘not 
conveyed the land in question, but that by their aban- 
donment of it (it bemg a government homestead) have 
forever put it out of their power to doso. Inasmuch as 
the answer put in issue material averments of the peti- 
tion, the demurrer to it was properly overruled. 

JUDGMENT AFFIRMED. 


Benepict DUNBIER, PLAINTIFF IN ERROR, v. ALEXANDER P. 
Day, DEFENDANT IN ERROR, 


1, Verdict: DISREGARD OF EVIDENCE BY JURY. When it is 
’ elear that material testimony has been disregarded by the jury, 
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and which if considered and given due weight, would require 
a different verdict from ‘that returned, a new trial will be 
granted. 

2, Incompetent evidence. The admission of incompetent evi- 
dence, if it have a tendency to prejudice the party excepting to 
it, is good ground for a new trial. 

3. 


GOOD CHARACTER. In a civil action against an inn- 
keeper by a guest for the recovery of damages occasioned by a 
loss of goods, evidence of the defendant’s good character for hons 
esty is not admissible. 

4, Objection to testimony: EXCEPTION. Where illegal testi- 
mony is admitted over objection, to make the objection avail- 
able on a proceeding in error, an exception to the ruling must 
be taken. 


OBJECTION MUST BE SPECIFIC. Where to a question 
put to a witness as to whether he were ‘acquainted with the 
general reputation” of the defendant “for honesty,’’ etc., this 
objection was made—‘‘Plaintiff objects as before,” and no pre- 
vious objection had been made during the examination of this 
witness, although{there had been many, and for various reasons, 
during the examination of others, held, that the objection was 
bad for indefiniteness. . 


5. 


6. Instruction to jury. If an instruction to a jury, on the subject 
of plaintiff’s contributory negligence in the loss of goods at an 
inn, mention as evidence of such negligence matters that are not 
so, it is prejudicial error. 

. Three credible witnesses, whose testimony on the 
point was uncontradicted, having sworn positively and partic- 
ularly to a fact about which they could not have been mistaken, 
and the judge, in his charge to the jury, having suggested that 
there might be serious doubt on thesubject, and that they might 
find the evidence “evenly balanced,’ held, erroneous. 

. And if, by an instruction, a question material to the 

issue and without any evidence to support it,5be submitted to 

the jury, itis error. 

. Where material facts alleged in the petition stand ad- 

‘mitted by the answer, the plaintiff has the right to have the jury 

so instructed, and told that such facts must be taken as true. 


7. 


8 


9. 


10. Innkeeper: HIS DUTY AND RESPONSIBILITY. An innkeeper 
is bound to take all possible care for the safety and security of 
the goods, money, etc.; of his guests while in his house, Andif 
the goods, or money, of a guest be stolen from the inn, through 
no fault or neglect of the guest, nor by a companion guest, and 
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there is no evidence to show how it was done, or by whom, the 
innkeeper is liable for the loss. 


Error to the district court for Butler county. Tried 
below before Post, J. ; 


M. H. Sessions, for plaintiff in error. 


Robberts cd: Steele and Whitmoyer, Gerrard & Post, for 
defendant in error. 


Lake, Ca. J. 


This is a petition in error from Butler county. In ad- 
-dition to the general verdict for the defendant there were 
two special findings of factin his favor upon questions 
put to the jury by the court. These questions were: 
“1st. Did plaintiff Dunbier take into the hotel of defend- 
ant the sum of $1,650.00 or more? 2nd. Was the plain- 
tiff’s money, or any portion of the same, stolen from him, 
while a guest in the defendant’s house?” The answer 
given to each of these questions was “ No.” ° 
On behalf of the plaintiff itis claimed that these answers 
-are unsupported by the evidence, and we think the claim 
is well founded. Indeed, upon a careful reading of fhe 
entire testimony submitted to the jury, we fail to discover 
the least particle of support for them. That the sum of 
$1,650.00 was stolen from the plaintiff during the night 
that he was a guest at the defendant’s hotel is placed by 
the evidence beyond all reasonable doubt, if any reliance 
can be put upon undisputed human testimony. The 
plaintiff, his wife, and daughter unite in saying that he 
had this sum in fifty and one hundred dollar bills, in a 
portemonnaie by itself; that he and his daughter, in his 
wife’s presence, counted it while seated at the supper 
table, on the evening of their arrival at the defendant’s 
house, at which time the daughter gave him a one hun- 
dred dollar bill of her own which went to make up the 
amount. Immediately after this the plaintiff retired for 
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the night, and he swears positively to the fact that the 
money, which was in a side pocket of his coat on a chair 
when he went to bed, the next morning when he awoke 
was gone, that it had been taken by some one unknown 
to him while he was asleep. 

Against this positive testimony of these witnesses there 
is nothing whatever opposed, save the fact that the de- 
fendant and some domestics who say they were “in and 
out of the dining room” while the plaintiff and his fam- 
ily were at supper, and did not see them count the money. 
This, however, is negative testimony, and while it may be 
entirely truthful, for the reason that neither of these wit- 
nesses was in the room during the entire time, does not, 
as we think, in the least degree shake the positive testi- 
mony of the plaintiff and his witnesses to the fact that 
the money was there counted precisely as they state, 
There must have been a total disregard of the testimony 
of the plaintiff, and of his wife and daughter, which was 
unwarranted by anything appearing in the record, or the 
jury could not have answered these questions as they did. 
And where it is clear that this has been done, it is good 
ground for a new trial. 

Opposed to the claim of the plaintiff that his money 
was stolen from him at the defendant’s house, the theory - 
was advanced before the jury that the loss occurred in 
the railway coach, while on his way from Omaha to Ris- 
ing, where the defendant lived. To establish this theory 
the defendant was permitted to introduce over the plain- 
_ tiffs objection this testimony of the witness Turpining 
relative to searching the train on its return the next morn- 
ing for the missing money. 

Q. What, if anything, do you know about any one be- 
ing sent down to search the train for the money the 
next morning ? 

Plaintiff objects as improper and immaterial in this 
ease. Overruled and plaintiff excepts. 
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A. I know it was talked there about the time that the 
train came in, that it was possible the pocket book might 
have been lost on the train. 

Q. Was this talk in the presence of Dunbier? 

A. Yes, sir. 

Q. State if Dunbier, through bis interpreter, requested 
any one to search the train for that pocket book? 

A. Not that I heard. ; 

This testimony relative to the possibility of the loss 
having occurred on the train was wholly incompetent. 
The plaintitf had suggested no such thing, nor had he 
authorized any one to suggest.it for him. His conten- 
tion, which was in the German language, he neither 
speaking nor understanding English, constantly was that 
the money had been stolen from his pocket during the 
night, and even if other persons did suggest or claim that 
he had lost it elsewhere, he was not bound by it, and 
what they said in that respect ought not to have been 
used to his prejudice, as was done. The admission of 
this evidence is another good ground for a new trial. 

It is also objected to the ruling of the court during the 
trial that the defendant was permitted to introduce ovi- 
dence of his good character for honesty. Several wit- 
nesses were permitted to testify, against objections on the 
ground of incompetency, that they were acquainted with 
his reputation in this respect, and that it was good. In 
this it is clear that the court erred. The reported cases 
are substantially unanimous in holding that this sort of 
evidence is confined to criminal prosecutions and to civil 
cases where the nature of the action involves the general 
character of the party, or goes directly to affect it. ‘The 
character of the parties to a civil suit affords, in general, 
such a weak and vague inference as to the truth of points 
in issue between them, that it is not usual to admit evi- 
dence of this description.” Phillips on Evidence, Cowen 
& Hill’s and Edwards’ Notes, 757, (4th ed) 
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In Gough v. St. Johns, 16 Wend., 645, overruling Ruan 
v. Perry, 8 Caines, 120, Cowen J., in speaking of the admis- 
sibility of the defendant’s good character said: ‘‘Such 
evidence is in general confined to criminal prosecutions 
involving moral turpitude. * * * J mean to be 
understood as speaking of the general distinction. I 
know there are exceptions. They lie in that class of ac- 
tions, or rather of issues, where general character is drawn 
in question by the pleadings or the points involved in a 
cause.” And after instancing certain actions wherein it 
is admissible, adds: “But where a civil action is brought 
for an injury to property, though the injury was legally 
criminal, and involved moral turpitude, insomuch that 
on an indictment, evidence of character would be obvi- 
ously receivable, there is no authoritive case except Ruan 
v. Perry, which favors its admissibility.” On this point 
see also Morris v. Hazelwood, 1 Bush., 208. Porter v. Sei- 

’ ler, 28 Penn. St., 424. Humphrey v. Humphrey, 7 Conn., 
116. Boardman v. Woodman, 47 N. H., 120. Thayer v. 
Boyle, 30 Me., 175. Gutzwiller v. Lackman, 23 Mo., 168. 
1 Greenleaf on Evidence, Sec. 54. This therefore being 
merely a civil action for the recovery of a money judg- 
ment whereby there is imputed to the defendant, at 
most, only a want of due care for the safety of his 
guest’s property, his character for honesty being in no way 
necessarily involved, according to the well settled rule of | 
these authorities, and numerous others cited by counsel, 
it should have been kept out of the case. 

But counsel for the defendant in their brief assert that 
the record ‘fails to show any exception on this point 
which will be considered by this court.” And this is, we 
think, correct. As to the witness Inglehart, no exception | 
appears to have been taken to the overruling of the objec- 
tion to the admission of this testimony. For aught that 
appears in the bill of exceptions counsel was entirely con- 
tent with the ruling against them.- To make an objection 
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to the admission of illegal testimony available on a pro- 
ceeding in error an exception to the ruling must be taken. 
And it must be taken at the time the decision is made. 
Civil Code, 308. But as to the witness Cook, an exception 
appears to have been duly taken to the ruling complained 
of, and the question raised by counsel for the defendant 
is whether the objection was sufficiently specific. The 
record shows the examination of this witness on the ques- 
tion of character to have been as follows: 

Q. Are you acquainted with the defendant? 

A. Tam. 

Q. How long have you known him? 

A. About nine years. 

Q. Are you acquainted with his genera] reputation for 
honesty in the neighborhood in which he resides ? 

Plaintiff objects as before. Overruled and plaintiff ex- 
cepts. 

A. Yes, sir. 

Q. Is that good or bad? 

A. It is good. 

To what counsel referred to by the objection ‘‘as before” 
there is no means of knowing; it is a matter of mere con- 
jecture. The reference certainly could not have been made 
to an objection to anything that had occurred in the previ- 
_ ous examination of this witness, for none had been made. 
If it were to an objection to something asked of another, 
the trouble is that the previous objections are so numer- 
ous and various that no one can possibly tell which one 
the objector had in view. But in this matter, counsel 
for plaintiff are at fault in still another particular. Even 
if the objection were specific enough, the inquiry objected 
to being merely preliminary, with the view of ascertaining 
whether the witness were competent to answer as to the 
defendant’s character, and the next and vita] question, 
as to whether his reputation for honesty were “good or 
bad” having been put and answered without objection, 
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the error would have been without prejudice. and not a 
ground for a new trial. It was of no use to object to this 
preliminary question, if the sueceeding and principal .in- 
quiry were to pass unquestioned. For these reasons, if 
the only error complained of were the admission of testi- 
mony as to the defendant’s reputation for honesty, al- 
though such testimony was wholly immaterial to the is- 
sues being tried, the judgment would not be disturbed. 

The only remaining grounds of alleged error to be 
examined relate to certain of the instructions given to 
the jury, and to others that were requested, but refused. 
The second instruction was excepted to. It was in these 
words: 

“A guest cannot recover against an innkeeper for the 
loss of his goods when his own negligence has contrib- 
uted to such loss. Slight omissions of care on the part 
of the plaintiff will not prevent his recovery. And in 
determining whether the plaintiff, Dunbier, by his own neg- 
ligent acts, has contributed to the loss, you should carefully 
consider all the facts and circumstances of the case, his 
‘age, the amount of money, the manner in which he says 
he carried it, in the opening of such money in the depot 
in Council Bluffs, the fact (if it be a fact) that. it was 
opened and counted in the dining room of defendant’s 
hotel, the chances for being observed by designing par- 
ties from within or through the windows of such dining 
room, the fact that the plaintiff retired, leaving his door 
unlocked, if there was a bolt or lock on the door of his 
sleeping room; these, together with all other facts and 
circumstances, should be considered by you.” 

The concluding clause of this instruction certainly 
gave to the jury. an exceedingly wide range to search for 
proof of negligence on the part of the plaintiff. “All 
other facts and circumstances” is rather too indefinite 
as a guide to a jury upon.a question of this sort. Besides, 
of this entire recital of facts which the jury .were 
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specially directed to, the only one from which the least 
degree of negligence could be imputed to the plaintiff, 
was the leaving of his bed room door unlocked. And . 
even this neglect the jury were properly told in this im- 
mediate connection “would not necessarily constitute 
such negligence” as would prevent a recovery. And cer- 
tainly neither the plaintiff’s age, the amount of the 
money, nor the manner in which he carried it, was evi- 
dence of contributory negligence to the loss at the 
defendant’s inn, Neither was the opening of his porte- 
monnaie at Council Bluffs, on the day preceding the loss, 
when he had occasion to take out some money for the 
payment of his fare from Omaha to the end of his jour- 
ney, And the same is true of the fact of his counting 
his money in the dining room of the defendant’s house. 
There is nothing in either, or all of these facts combined, 
that would relieve the defendant in any degree from the 
obligation which the law put upon him as an innkeeper 
to observe the utmost care for the security of the plain- 
tiff’s property, or money which he had with him while at 
his house. This instruction must have caused the jury 
to consider as evidence of negligence on the part of the 
plaintiff matters that were not so. It was therefore 
prejudicial to him, and good cause fora reversal of the 
judgment. 

The third instruction was, we think, also erroneous in 
this. After informing the jury that, as to the fact of the 
money in question having been taken into the hotel, the 
burden of proof was on the plaintiff, and that it must be 
established by a preponderance of evidence, it proceeds 
thus: “If be has failed to produce such preponderance, 
or if the evidence is evenly balanced, you should find 
for the deteodant without ‘considering the other ques- 
tions in the case.’ 

As we have already shown, the evidence that the 
money was taken into the’ house .was: conclusive, with 
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really nothing opposed to it. Three credible witnesses, 
whose testimony on this point stands practically undis- 
puted, swore positively and particularly to the fact. It 
was a matter about which they could not have been mis- 
taken. Under these circumstances to suggest to the jury 
that there was serious doubt on the subject, or that they 
might find the evidence “evenly balanced,” was error. 

The fourth instruction was excepted to. It was as fol- 
lows: , 

“Tf you find thatthe defendant, as proprietor or keeper 
of said hotel, was not guilty of any neglect or Want of 
care in providing for the comfort of his guests, and the 
safety and security of their property, but on the contrary 
he had taken all the care, pains, and precaution which a 
careful, prudent, and conscientious man could have 
taken under like circumstances for the safe keeping of | 
the property of his guests; and if the plaintiff’s money 
was lost in defendant’s hotel without any negligence or 
fraud on the part of the said defendant, or any of his 
family, or any of his servants, the law will not hold him 
liable for said loss.” 

This instruction is obviously objectionable. It is 
wanting in precision as to the degree of care and respon- 
sibility which the law imposes upon an innkeeper for the 
safety of his guest’s property. Just what exemption 
from that extreme care which, according to the great 
weight of authority, the law does exact, was intended by 
the phrase “under like circumstances,” or how the jury 
understood it, we have no means of knowing. Certain it 
is however that there is nothing in the record which could 
properly be held to relieve the defendant from the utmost 
care which the law would impose upon an innkeeper in 
any case. 

“Innkeepers,” says Kent, in his Commentaries, Vol. 2, . 
*592, “ are held responsible to as strict.and severe an ex-.. 
tent as common carriers. * * The responsibility of . 
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an innkeeper for the horse or goods of his guest whom 
he receives and accommodates for hire, has been a point 
of much discussion in the books. In general he is re- 
sponsible at common law for the acts of his domestics, 
and for thefts, and is bound to take all due care of the 
" goods and baggage of his guests deposited in his house, 
or intrusted to the care of his family or servants, without 
subtraction or loss, day and night.” 

And Mr. Redfield, in his work on Carriers and other 
Bailees, 458, et seq., in speaking upon this subject, says: 
“We should now state the rule of law in regard to the 
extent of the innkeeper’s responsibility to be, that he is 
presumptively responsible for all injuries happening to 
the goods of his guests, and by them entrusted to his 
care; and that he cannot exonerate himself except by 
showing that he did all to insure their safety, which it 
was in his power to do, and that no default is attribut- 
able to his servants or guests.” And on page 464; “Tt 
seems to be the fair result of all the cases that the inn- 
keeper is responsible for all the property of every kind 
which the traveller finds it convenient to have about him 
as a traveller,” 

In Houser v. Tulley, 62 Penn. State 92, this language is 
used: “He,’’ the innkeeper “is bound to take all possi- 
ble care of the goods, money, and baggage of his guests, 
deposited in his house, or entrusted to the care of his 
family or servants; and he is responsible for their 
acts, as well as for the acts of other guests. If the goods 
of the guests are damaged in the inn, or are stolen from 
it by the servants, or domestics, or by a stranger guest, 
he is bound to make restitution; for it is his duty io pro- 
vide honest servants, and to exercise an exact vigilance 
over all persons coming into his house, as guests or 
otherwise. His responsibility extends to all his servants 
and domestics, and to all the moneys of his guests which 
are placed within the inn ; and he is bound in every event 
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to pay for them if stolen, unless they were stolen by a 
servant or companion of the guest.” 1 Am. Repts., 890. 
And by the better authorities such seems to be the extent 
of the rule where the goods are stolen from the inn, and, 
as in this case,.there is no evidence to show how it was 
done, or by whom; the only exceptions being those losses 
arising from the negligence of the guest himself, the act 
of a companion guest, or superior, or, as many of the cases 
put it, “irresistible force.” Redfield on Carriers and 
other Bailees, sec. 596. See also Pinkerton v. Woodard, 
83 Cal., 557. Sibley v. Aldrich, 33 N.H., 558. Shaw v. Berry, 
81 Me., 478. McDaniels v. Robinson, 26 Vt., 816. Piper 
v. Manny, 21 Wend., 282. Howth v. Franklin, 20 Tex., 
798. Johnson v. Richardson, 17 Tll., 802. Mason v. 
Thompson, 9 Pick., 280. And when the fact of the loss 
having occurred within the inn is established, which de- 
volves upon the guest, the burden of showing it to be 
within one of these exceptions rests upon the innkeeper. 
Norcross v. Norcross, 58 Me., 168. The last clause of this 
instruction is also open to the objection that it may be 
taken as relieving the defendant from responsibility for 
the acts of his other stranger guests, 

Another of the instructions complained of was clearly 
wrong, for the reason that there was not a particle of 
evidence to which it could apply. As an abstract propo- 
sition of law however it was correct. This instruction 
was the sixth, by which the jury were told that if they 
found the money to have been stolen “by plaintiff’s own 
friend and traveling companion,” then they should find 
for the defendant. There being nothing before the jury 

. to warrant a finding that the money was stolen “ by the 
° plaintifi’s own friend and traveling companion,” the di- 
rect and only effect of this instruction was to mislead 
them to his prejudice. Meredith v. Kennard, 1 Neb., 312. 
Meyer v. Midland Pac. R. R. Co., 2 Id., 319. Curry v, 
State, 41d., 545. High v. Merchants Bank, 6 Id., 155. 
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Williams v. State, Id., 334. Watrath v. State, 8 Id., 80. 
Cropsey v. Averill, Id., 151. Uhl v. Robinson, Id., 272. 
Newton Wagon Co. v. Diers, 10 Id., 284. Crete v. Childs, 
11 Id., 252. Sheldon v, Williams, Id., 272. 

On behalf of the plaintiff the court was requested to 
give several instructions which were rejected. In this it 
is claimed there was error. What we have already said as 
to the duties and responsibilities of innkeepers, renders it 
unnecessary for us here tonotice any of these requests save 
the first. By this one the court was requested to say 
to the jury that: “ Itis admitted by the pleadings in 
this case that the defendant is an innkeeper, and that the 
plaintiff was a guest at his inn on the night in question. 
It is not claimed by the defendant that he had in his inn 
an iron safe, as is provided by statute that he may, and 
thereby relieve himself from the common law liability of 
an innkeeper. That being the case, his liability is tobe 
governed and controlled by that law.” 

Where material facts alleged in a petition stand ad- 
mitted by the answer, it is a right of the plaintiff to have 
the jury so told, and further that such facts must be 
taken as being true. That the relation of innkeeper and 
guest existed at the time in question between the plaintiff 
and defendant was by the pleadings an established fact 
which the judge had not charged. As to the rule of de- 
fendant’s liability, that was correctly stated to be as fixed 
by the common law, he not having relieved himself from 
its full operation as he might have done in a measure by 
furnishing his inn with an iron safe, as the statute pro- 
vides. We think this request should have been complied 
with. 

’ For these reasons the judgment must be reversed, and 
the new trial awarded. 


REVERSED AND REMANDED. 
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TrroporE Unuine, GUARDIAN, APPELLEE, Y. Anna D. 
ScHELLENBERG, APPELLANT. 


1. Billof exceptions. The saine procedure is to be observed in 
preparing a bill of exceptions in an equity case, as in an action 
at law. 

2 - . Where a bill of exceptions was signed without being 
submitted to adverse party for examination and amendment, 
a motion to quash the same was sustained. 


Morton to quash bill of exceptions. 
W. H. Munger, for the motion. 

N. H. Bell, contra. 

By tHe Court. 


A decree in this case was rendered in the district court 
of Dodge county in October, 1881, and the court adjourned 
sine die on the 19th of that month. No order extending 
the time to prepare a bill of exceptions was made in the 
ease, but the appellant had a bill prepared, and, without 
submitting the same to the appellee or his attorney for 
amendment, procured the signature of the judge before 
whom the case was tried to the same, and on the 8rd day 
of January, 1882, filed said bill in this court. The appel- 
lee now moves to strike the bill of exceptions from the 
files. First. Because it was not submitted to the apel- 
lee or his attorney before being presented to the judge for 
allowance. Second, Because the bill was not presented 
to such judge for allowance within the time provided by 
law. 

Sec. 676 of the code (Comp. Stats., 620), in relation to 
appeals, provides that: ‘‘In actions hereinafter heard 
and determined, when the proofs and testimony are-taken 
orally before the court on the hearing of the case, the 
same shall be reduced to writing in form similar to bills 

39 : 
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of exceptions, and be allowed by the judge hearing the 
cause, as in cases at law.” 

In equity cases the party excepting must reduce his 
exceptions to writing, within the time limited by statute 
or the order of the court, and submit the same to the ad- 
verse party or his attorney of record, for examination and 
amendment, if desired. The same procedure is to be had 
as in actions at law. It was the duty of the appellant 
therefore, to submit the bill of exceptions to the appellee 
before presenting the same to the judge for allowance. 
The object is to obtain an aceurate bill. The statute pre- 
scribes the mode of procedure in settling the bill, and this 
must substantially be complied with. Unless the bill has 
been submitted to the adverse party for examination and 
amendment, the judge has no authority to sign the same. 


The motion to quash is sustained. 
Motion SustTarnep, 


Wiuuiam Youne & Co., PLAINTIFFs IN ERROR, Vv. COOPER 
& Co.. DEFENDANTS IN ERROR. 


Attachment: FRAUD. One C., a member of the firm of C. & 
Co., went to Chicago and arranged with Y. & Co., to pur- 
chase stock for them and draw on them for the iecessary 
advances. C. then returned to this state, drew a draft on 
Y. & Co. for $2,000.00, and wrote to them that he had pur- 
chased 125 hogs and would have 200 by Saturday night. 
Upon these representations the dvaft was paid. C. & Co. then 
sold the hogs to other parties. Tedd, Thatan attachment against 
the property of C. & Co., upon the ground that the debt was 
fraudulently contracted, would be sustained. 


Error to the district court for Lancaster county. 
Tried below before Pounn, J. 


Field & Holmes, for plaintiffs in error, 


Courtnay ¢& Caldwell, for defendants in error. 
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In August, 1879, the plaintiffs commenced an action 
against the defendants in the district court of Lancaster 


- county, to recover the sum of $2,246.20, and caused an 


attachment to be issued and levied upon their property, 
the grounds for the attachment being that the ‘‘ defend- 
ants fraudulently contracted, the said debt, and fraudu- 
lently incurred the obligation for which suit has been 
brought.” The attachment was dissolved in the court, be- 
low on the motion of the defendants and the attached 
property discharged. The cause of complaint in this 
court is error in dissolving the attachment. 

The affidavit of Albert D, Pickering used on the hear- 
ing below shows the following facts: ‘‘ That he is one of 
the above named plaintiffs and a member of the firm of 
Wm. Young & Co., doing a general commission business 
in the city of Chicago, and state of Illinois; that for a 
long time, to-wit: from the 27th day of January, 1881, 
to the 28th day of July, 1881, said plaintiffs were doing a 
general and continuous business with said defendants, 
by advancing money for the purpose of enabling said de- 
fendants to purchase live stock and ship the same to plain- 
tiffs in the city of Chicago, to be sold upon commission 
as is agreed and more particularly admitted by said de- 
fendants in affidavits filed herein; that there had been a - 
running account between plaintiffs and defendants dur- 
ing said time; that the greater portion of the business as 
carried on between plaintiffs and defendants as aforesaid 
was carried on by one Wm. H. Sibley, agent of said plain- 
tiffs, who resided in the city of Lincoln, in the state of 
Nebraska. That on or about the 17th day of June, 1881, 
the said defendant, Willard Cooper, called upon the affi- 
ant in the city of Chicago, and examined the running ac- 
count.as aforesaid, and then found and agreed with this 
affiant, that there was a small balance due and owing 
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from said plaintiffs to these defendants, and affiant fur- 
ther says, that the said Cooper, then at the time aforesaid, 
told this plaintiff, that the said agent, Sibley, would not 
advance to them, the said defendants, sufficient money to 
enable them to carry on their business as general stock 
dealers in the county of Lancaster, state of Nebraska, but 
that they could do a much larger business provided said 
plaintiffs would advance to, them, the said defendants, 
money in much larger sums, and the said Cooper then 
informed the said plaintiffs that on account of existing 
troubles between said defendants and said agent, Sibley, 
they could not continue their said business unless the 
said defendants could deal directly and exclusively with 
said plaintiffs, and said Cooper further informed this af- 
fiant that they desired to commence a new account with 
these plaintiffs, to settle and adjust the balance as due, 
and to then commence a new account. Relying upon 
these false and ‘fraudulent representations, this affiant 
agreed with said defendant Cooper that such arrangments 
should be made; that said Cooper further informed this 
affiant at the time and place aforesaid, that he was going 
home, and that they, the said defendants, would commence 
the purchase of hogs and other stock, and that all of said 
stock they would ship to these plaintiffs, and draw drafts 
on these plaintiffs for the payment of the same, and it 
‘was agreed by and between this plaintiff and said Cooper 
that upon receipt of a letter accompanying any of said 
drafts that they, the said defendants, had stock ready 
or about to be shipped, or had been shipped to these plain- 
tiffs, that plaintiffs would pay said drafts. Affiant fur- 
ther says, that on the 21st day of June, A. D. 1881, the 
said defendant, Cooper, informed these plaintiffs, that said 
defendants had purchased a lot of one hundred and twen- 
ty-five hogs, and that said defendants would have two 
hundred hogs at the end of the same week, and that they 
had drawn upon said plaintiffs a draft for the sum of two 
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thousand dollars. And affiant says, that relying wpon the 
agreement of said defendants as aforesaid, and upon the 
representations of said defendants, and believing the same 
were true, and that said defendants would ship said stock 
to these plaintiffs, said plaintiffs paid the draft, and ad- 
vanced the said defendants the sum of two thousand dol- 
lars. That said defendants, wholly disregarding the repre- 
sentations and agreements as aforesaid, to and with this 
affiant, fraudulently, corruptly, and with intent to defraud 
and cheat the said plaintiffs, did sell and dispose of said 
stock to other persons than said plaintiffs. That said 
defendants from that time have not shipped to these 
plaintiffs any stock whatever, but have refused to deal 
further with plaintiffs, and have refused plaintiffs’ repeated 
requests for a settlement and adjustment of their said 
account,” etc. : 

Mr. Pickering is corroborated by the affidavit of W. C. 
Fulton, his clerk, and also by W. H. Sibley. At the time 
Cooper & Co. drew the draft im question, they sent to the 
plaintiffs a letter, of which the following is a copy: 


; Bennett, 6—21, 1881. 
Wm. Young é Co. Dear Sir: Have made draft on you 
for two thousand dollars. We have one hundred and 
twenty-five hogs bought, will have two hundred by Satur- 
day. Lots of hogs for sale now. Are payimg $4.60-75 


for good ones. Yours, 
WIuuarp Coorer. 


Four days thereafter and after the draft in question 
had been sent, and probably paid, the defendants sent 
the following letter to the plaintiffs : 

Benvyett, 6—25, 1881. 

Wm. Young & Co. Gentlemen: I have sold the hogs 
for this week and will have two cars of cattle the 1st day 
of July, and three cars of hogs. Send me statement of 
our account. Will see Sibley then immediately and fix our 
aatters all up, and pay balance due you, then when we 
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ship the stock, take a new start entirely. When we ship 
will notify you and will not want to draw any more than 
the stock comes to. Want to keep balance in my favor. 
Yours truly, 
Coorer & Co., per C. 


E. A. Kilborn, one of the defendants, filed an affidavit 
in the case, in which he states that the entire amount of 
the defendants’ transactions with Young & Co. amount to 
$69,000.00, and that the action is brought for a pretended 
balance, and that the defendants are not indebted to 
the plaintiffs in any sum whatever. 

The defendant, Cooper, filed three affidavits made by 
himself. In the first he alleges that the defendants are 
solvent, denies that the debt was fraudulently contracted, 
and alleges that he had, previous to the commencement 
of the action, offered to pay the plaintiffs any balance due 
them. In the second he denies that he is indebted to 
the plaintiffs in any sum whatever, but alleges that the 
** plaintiffs were to aid and furnish this affiant with money 
to buy stock; * * * that heisa local stock dealer in 
Lancaster county, and as such, in pursuance of the 
aforesaid agreement and its further provisions, did ship 
to said plaintiffs stock as aforesaid, and that he was, in 
pursuance of said agreement, given credit to the amount of 
the sales of stock shipped plaintiffs an account for moneys 
advanced as aforesaid,” etc. It is also stated, there is 
a balance due the defendant from the plaintiffs of the 
sum of $1,800.00, and he again denies that he has com- 
mitted any fraudulent act. In the third he states that 
the $2,000.00 paid on the draft in question was received 
on the old arrangement, and that the only change made 
was to deal directly with the plaintiffs, and not through 
W. H. Sibley. He also states that at the date of the 
draft in controversy the defendants had purchased and 
paid for the hogs mentioned in his letter with their own 
money. There is an entire failure however either to deny 
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or explain the grounds upon which the plaintiffs base 
their right to an attachment. It does appear however, 
from the affidavits in the case, that the defendants had 
transacted their business through W. H. Sibley, an agent 
of plaintiffs residing at Lincoln, until about the 17th day 
of June, 1881, but that they were unable to obtain ad- 
vances from Sibley, unless they had sufficient stock on 
hand to make the same secure. The defendant, Cooper, 
then was anxious to make an arrangement with the plain- 
tiffs to ship direct to them without the intervention of an 
agent, and draw on them for the necessary advances. 
This arrangement was made on the 17th day of June, and 
in pursuance of the arrangement made by Cooper with the 
plaintiffs he returned to this state, andon the 21st of June 
of that year, drew on them for $2,000.00, and at the same 
time wrote a letter representing that he had already pur- 
chased 125 hogs, and that he: would have 200 by Satur- 
day. If we leave out all that portion of the letter as to’ 
the number he expected to purchase, as being a mere ex- 
pression of opinion, still the representation remains as to 
the 125 which he claimed to have purchased. As to this 
number he evidently intended that the plaintiffs should 
understand that they had been purchased for them, and 
the very object of the letter in question, in view of the 
previous arrangement, was to assure them that the pur- 
chase was made for them. This representation was made 
as to existing facts, and for the purpose of inducing the 
plaintiffs to pay his draft, which, relying upon his repre- 
sentations, they afterwards did. In his third affidavit 
filed in this case Cooper states in effect that he did not 
purchase the hogs in question for the plaintiffs, thus by 
his own evidence showing that the representations made 
by him to the plaintiffs were false. That the fraud thus 
practised was material there is no doubt, because without 
the representations as to the number of hogs purchased 
the draft would not have been paid, In the examination 
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of the record in this case we have no doubt that there 
was a deliberate purpose on the part of Cooper to commit 
a fraud upon the plaintiffs, and that the visit to Chicago, 
and the arrangement to deal directly with them without 
the intervention of Sibley, was but part of the scheme 
which was consummated by drawing the draft in ques- 
tion, and making the false representations complained of. 
‘“Where a party intentionally or by design misrepresents 
a material fact, or produces a false impression in order 
to mislead another, or to entrap or cheat him, or to ob- 
tain an undue advantage of him, in every such case there 
is positive fraud in the truest sense of the terms. There 
is an evil act with an evil intent, dolum mulum ad circum- 
veniendum. And the misrepresentations may be as well 
by deeds or acts, as by words; by artifices to mislead, as 
well as by positive assertions,” Story Eq., sec. 192. 
The judgment of the district court is reversed, the at- 
tachment reinstated, and the cause remanded for further 


proceedings. 
REVERSED AND REMANDED, 


Tse State or Nepraska, EX REL. J. C. CRAWFORD, V. J. 
Eszeriy, County Cterk, Stanton County. 


Garnishment. -A county is not subject to process of garnishment, 


OrprrR to show cause why an attachment should not 
issue against respondents for contempt. 


J.C. Crawford, the relator, pro se. 
E. F. Gray, for. the respondent, 
MaxweELL, J. 


Tn July, 1881, the relator applied to this court for a 
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writ of mandamus to compel the defendant, as county 
clerk of Stanton county, to deliver to him a county war- 
rant for the sum of $88.00, drawn in favor of Mary Hor- 
acek, but alleged to have been assigned to the relator. 
An alternative writ was granted, to which the defendant 
filed an answer stating in substance that he had been 
garnished as county clerk in an action pending in the 
district court of Stanton county, wherein D. Crowell was 
plaintiff, and Waclaw Horacek and others were defend- 
ants. The cause was continued from time to time, until 
’ November, 1881, when the defendant filed a supplemental 
answer setting forth in substance, that on the 16th day of 
November the above named cause came on for trial, and 
the court found that there was due from Waclaw Horacek 
to D. Crowell the sum of $398.80, upon the cause of ac- 
tion set forth in the petition in that case; and found 
that the warrant in question was the property of Waclaw 
Horacek, and directed said defendant to deliver the same 
to the sheriff of said county, to be applied upon said judg- 
ment. A peremptory writ was awarded in this court 
requiring the defendant to deliver to the relator the war- 
rant in question. The warrant not being delivered, an 
order was entered to require the defendant to show cause 
why an attachment should not be issued against him for 
contempt. In his answer to this order he states in sub- 
stance that after the judgment against him as garnishee, 
requiring him to deliver the warrant in question to the 
sheriff of Stanton county, he delivered the same to said 
sheriff before the peremptory writ was served upon him, 
and he now tenders the face value of said warrant with 
interest thereon, if the court shall adjudge that he pay 
the same. He also states that he was served with notice 
of garnishment before the alternative writ of mandamus 
was allowed, and the record shows that such is the case. 
The question to be determined therefore is, is a county 
liable to process of garnishment ? 
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In the case of The People v. The Mayor of Omaha, 2 
Neb., 166, it was held that a municipal corporation was 
not liable in such case. Mason, Ch. J., who delivered the 
opinion of the court, says, (page 168): “The legislature 
did not contemplate the service of garnishee process upon 
municipal corporations, created exclusively for the pur- 
pose of government; and hence no provision was made 
for service upon them.” 

In the case of Burnham v. Fond du Lac, 15 Wis., 198, 
a majority of the court held that a municipal corporation 
was not liable in such case. Payne, J., says, (page 149): 
“The question is very similar in principle to that, 
whether sheriffs or clerks of other courts, and other sim- 
ilar officers, are liable to garnishment for moneys in their 
possession as such officers.” And in the case of Hill v. 
La Crosse & Mil. R. BR. Co., 14 Wis., 291, the majority of 
the court held that the sheriff was not liable. 

The following cases are very clear and satisfactory au- 
thorities against the liability of municipal corporations to 
garnishment. Hawthorne v. The City of St. Louis, 11 
Mo., 59. Fortune v. St. Louis, 23 Id., 239. Mayor, eic., 
of Mobile v. Rowland & Co., 26 Ala., 498, Mayor, etc., of 
Baltimorev. Root, 8 Md., 95. Erie v. Knapp, 29 Penn. 
St., 173. ; 

In Wales v, Muscatine, 4 Jowa, 302, the court held that 
the words ‘debtor or person holding property” in the 
attachment act extended to municipal corporations, and 
that they were subject to garnishment; but the logis- 
lature amended the statute so as to provide that ‘‘a mu- 
nicipal corporation shall not be garnished.” 

In Jenks v. Osceola Township, 45 Towa, 554, it was leld 
that the rule, that municipal corporations shall not be 
garnished, is not limited to cases where it would interfere 
with the discharge of corporate duties, but is universal in 
its application. 

‘In the case of Wallace v, Lawyer, 54 Ind., 501, the 
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court, after an.elaborate review of the authorities, heldin 
substance that neither a body politie and corporate nor 
its officers as such, are subject to garnishment. The 
opinion was delivered by Biddle, J., who says (page 508) : 
‘*All the cases we have consulted upon these questions 
seem to rest their decisions upon a branch of the great 
public principle which exempts an embassador, a foreign 
minister, charge d’affaires, consul, members of legislature 
or public functionaries, while in office and in the public 
service, from civil arrest or other legal embarrassment at 
the suit of a private party. Without such a rule it would 
be frequently in the power of an individual to endanger 
_ the public interests or even check the wheels of govern- 
ment, * * * * The exemption is not given to the 
persons for a private advantage, but granted to the office 
from public necessity.” 

In School District v. Gage, 39 Mich., 484, it was held ~ 
that a school district is a municipal corporation and can- 
not be garnished even by its own consent, unless the 
debtor also consents. It is said (page 486): ‘‘ There is 
no force to the waiver of objection to the jurisdiction, 
The exemption really belongs to the person whose debt is 
garnished and not to the debtor. Johnson v. Dexier, 38 
Mich., 695. The garnishee cannot, without the debtor’s 
consent, subject his rights to any unlawful burden.” 

In Merwin v. The City of Chicago, 45 I1., 133, the court 
held that a municipal corporation was not lable to pro- 
cess of garnishment no matter what may be the character 
of its indebtedness. The opinion of the court was deliv- 
ered by Lawrence, J., who says (page 136): ‘“‘A municipal 
corporation cannot be properly turned into an instrument 
or agency for the collection of private debts, It exists 
simply for the public welfare, and cannot be required to 
consume the time of its officers or the money in its treas- 
ury in defending suits, in order that one private individ- 
wal may better collect a demand due from another, A 
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private corporation must assume the same duties and 
liabilities as individuals, since it is created for private 
purposes. Buta municipal corporation is a part of the 
government. Its powers are held as a trust for the com- 
mon good. Itshould be permitted to act only with refer- 
ence to that object, and should not be subjected to duties, 
liabilities, or expenditures, merely to promote private 

interest or private convenience.” , 

In Millison v. Fisk, 48 Id., 112, in which process of 
garnishment had been served upon the officers of a school 
district, it was held that such officers were not subject to 
garnishment. The opinion of the court was delivered by 
Walker, J., who, after citing a large number of cases, says: 
‘From these cases, and other authorities which might be 
cited, we may deduce the rule, that a person deriving his 
authority from the law to receive or hold money or prop- 
erty, cannot be garnished for the same, when held by him 
under such authority.” 

And the rule was adhered to in Bivins v. Harper, 59 
Id., 21. 

In the case of Chicago v. Hasley, 25 Ill, 595, it is said: 
‘All municipal corporations are both public and political 
bodies. They are the embodiment of so much political 
power, as may be adjudged necessary. * * * * * 
They cannot be said to possess property liable to execu- 
tion, in the sense an individual owns property so subject, 
for they have control of the corporate property only for 
corporate purposes, and to be used and disposed of to 
promote such purposes, and such only. Levying on and 
selling such property and removing it, would work the 
most serious injury in any city.” See also Ripley v. Gage 
County, 8 Neb., 397. 

In Stillman v. Isham, 11 Conn., 128, it was held that 
public officers, having money in their hands to which cer- 
tain parties are entitled, are not liable to the creditors of 
those individuals by process of foreign attachment, and 
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in Ward v. The County of Hartford, 121d., 404, it was 
held that a county was not liable in such case. 

In the case of the City of Newark v. Funk, 15 Ohio 
Btate, 462, Funk brought an action against Brooks, the 
zity marshal, and caused his salary to be garnished. The 
answer of the city admitted the indebtedness. to Brooks, 
but alleged that the amount was due to him for salary as 
city marshal. The court held that the city was subject 
to garnishment. The opinion of the court was delivered 
by Welch, J., who says (page 468): ‘“The 458th section of 
the code provides that an action like this may be brought 
to subject to the payment of a judgment, when there is not 
sufficient other property, “ any claims, or choses in action 
due or to become due, to the judgment debtor, and all. 
money, goods and effects, which he may have in the 
hands of any person, body politic or corporate.” There 
is no discussion of the authorities nor examination of the 
principles involved in the decision. Undue prominence 
is also given to the words “any claims” and “ any per- 
son,” etc., but the impoliey of requiring a public corpora- 
tion, created for purposes of government, to spend the 
money raised by taxation and the time of its officers in 
expensive and vexatious litigation, in which the corpora- 
tion has no interest, is not discussed. It is assumed that 
the same principles govern individuals and public cor- 
porations. Sec. 582 of our code is substantially a copy 
of sec. 458 of the code of Ohio, but we cannot give our as- 
sent to the doctrine of Newark v. Funk, and, so far as our 
examination extends, we have found no case citing it with 
approval. 

In the case of The People v. The Mayor of Omaha, it is 
said: “The legislature did not contemplate compelling 
this class of corporations to stand at the bar of the vari- 
ous courts of the state, and participate in controversies 
between debtors and creditors. The public interest might 
suffer while the municipal authorities would be compelled 
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to occupy their time over contests in which the public 
hadno interest.” That language is as applicable to coun- 
ties as to municipal corporations proper, and the rule 
that publie corporations are not subject to garnishment 
applies to counties, Wallace v. Lawyer, 54 Ind., 501. 
McDougol v. Hennepin Co., 4 Minn., 184. 

The defendant does not seem to have called the atten- 
tion of the district court to the contest to which he was a 
party, for the delivery of this county warrant, and his con- 
duct to some extent has the appearance of collusion. But 
as he was not subject to process of garnishment it was-his 
duty to deliver the warrant to the party entitled to the 
possession of the same. As he has disabled himself from 
performing this duty, by delivering such warrant to a 
party not entitled to it, he is required to pay to the clerk 
of this court for the use of the relator, within twenty 
days from the time of service of this opinion upon him, 
the value of such warrant, with interest from Nov. 16th; 
‘1881, and to pay the ordinary costs of the action. 

Jupa@ment AgcoRDINGLY. 


D. Crowe, APPELLEE, v. WaoLaw Horackx, ET AL., AP- 
PELLANTS. 


1. Appeal to supremo court. In an action to recover a money 
judgment the plaintiff alleged in his petition, that the debt was 
fraudulently contracted ; that the defendant was insolvent, and 
in addition to the prayer for the amount due, sought to subject 
certain securities to the payment of his claim, and also prayed 
for an injunction. Held, That so far as the action was onein 
equity, an appeal to the supreme court would lie. 

2. Injunction. A mere general.creditor,who has not reduced his 
claim to judgment, cannot maintain an action.to oer acnipe 
Ore transferring his property. 


Appman from the district court of Stanton county. 
Tried below before Barnes, J. 
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J. C. Crawford, for appellants. 
E. F. Gray, for appellee. 
MaxweEt, J. 


On the 28rd of June, 1881, the plaintiff filed a petition 
against the defendants in the district court of Stanton 
county, in which he prayed for the following relief. First. 
For judgment against Waclaw Horacek, for the sum of 
$365.00 with interest from the 15th day of December, 
1880. Second, For an injunction to restrain Mary Hora- 
cek from receiving a county warrant of Stanton county, 
drawn in her favor for the sum of $88.00. Third. To 
restrain J. Eberly, county clerk of said county, from de- 
livering said warrant to said Mary Horacek or any. other 
person for her; and that upon the final hearing said 
warrant may be declared to be the property of Waclaw 
Horacek, and be applied to the payment of the plaintiff’s 
claim. 

A temporary order of injunction was granted by the coun- 
ty judge of Stanton county, restraining “one F’. Zander, 
from paying the amount due upona certain promissory note 
against F. Zander, aud in favor of said Waclaw Horacek, 
for $100.00.” Also enjoining “one McGivern from col- 
lecting and paying or delivering to said Waclaw Horacek 
* * * any money, credits, or property,” etc. Also to 
enjoin Mary Horacek from receiving, or the county clerk 
from delivering to her, said county warrant for the sum of 
$88.00. The injunction was dissolved on the 28th of 
July, 1881. Four days after the commencement of the 
action a motion was filed by the plaintiff to make F. Zan- 
der, F. McGivern, James Horacek, Sarah Horacek and 
Mary Horacek, parties defendant to the action, and pray- 
ing for an injunction to restrain them from paying or 
receiving the money due upon the note and warrant here- 
tofore described. What action, if-any, was taken upon 
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this motion does not appear. In November, 1881, judg- 
ment was rendered against Waclaw Horacek, and in favor 
of the plaintiff, for the sum of $398.80 and costs, and the 
court found that the defendants were guilty of the frauds 
charged in the petition, supplemental petition, and mo- 
tion and affidavits for injunctions, and that the county war- 
rant is still in the possession of J. Eberly, and was fraudu- 
lently caused to be drawn in favor of Mary Horacek, and di- 
recting the sheriff to endorse and receipt the warrant in the 
name of Mary Horacek, and enjoining Eberly from deliv- 
ering said warrant to Mary Horacek, etc. The Horaceks 
appeal to this court. The plaintiff now moves to dismiss 
the appeal upon the ground that an appeal will not lie in 
such case—in other words, that this is an action at law. 

The principal ground of relief sought in the petition is 
for an injunction, and as the appeal is from a decree of 
the district court making the injunction perpetual, the 
action to that extent at least is one in equity and is ap- 
pealable, The motion must therefore be overruled. 

Il. The plaintiff in his petition, after setting forth the 
cause of action against Waclaw Horacek, states that forthe 
purpose of defrauding his creditors, Horacek sold his per- 
sonal property, including 12 road scrapers, afterwards 
sold to Stanton county, to his wife Mary Horacek; that 
he is wholly insolvent and has no means to pay the plain- 
tiff’s claim except such as may be derived from the sale of. 
the personal property sought to be applied in this case; 
that on th: 20th day of June, 1881, Mary Horacek sold 
and deliv red -welve road scrapers to Stanton county ; 
that thee] :k:-! said county drew a warrant in favor of said 
Mary Horacek for the sum of $88.00, which warrant was 
duly signed and sealed, and said clerk, unless restrained, 
will deliver said warrant to said Mary Horacek; that 
the plaintiff has no adequate remedy at law, etc. Does 
such a petition state any ground for equitable relief? We 
think not. A court of equity will not, at the suit of a mere 
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creditor, wlio has not reduced his claim to judgment, in- 
terfere by injunction to restrain a debtor from any dispo- 
sition of his property which he may see fit to make. 

In Wiggings v. Armstroig, 2 John, Ch., 144, Chancellor 
Kent says: “This is a case of a creditor on simple con- 
tract, after an action commenced at law, and before judg- 
ment, seeking to coritrol the disposition of the property of 
his debtor, under judgments and executions, upon the 
ground of fraud. My first impression was in favor of the 
plaintiffs, but upon examination of the cases, I am satis- 
fied that a creditor at large, and before judgment and 
execution, can not be entitled to the interference which 
has been granted in this case. In Angell v. Draper, (1 
Vern., 899), and Shirley v. Watts, (8 Atk., 200), it was 
held, that the creditor miust have completed his title at 
law, by judgment and execution, before he can question 
the disposition of the debtor’s property; and in Bennett 
v. Musgrave, (2 Ves. 51), and in a case before Lord Not- 
tingham, cited in Balch v. Wastall, (1 P. Wms., 445), the 
same doctrine was declared, and so it is understood by 
the elementary writers. (Mitford, 115. Cooper Eq. Pl, 
149.) The reason of the rule seems to be, that until the 
creditor has established his title, he has no right to inter- 
fere, and it would lead to an unnecessary, and perhaps a 
fruitless and oppressive interruption of the exercise of the 
debtor’s rights, Unless he has a certain claim upon the 
property of the debtor, he has no concern with his frauds. 
On the strength of settled authorities, I shall, accord- 
inply, grant the motion for dissolving the injunction.” 
Sée also Wineland v. Cochran, 9 Neb., 480. Weil & Cahn 
v. Lankins, 8 Neb:, 884: Holdredge v. Gwynne, 8 C. E. 
Green, 26. Young v. Frier, 1,Stockt., 465. Uhl v. Dillon, 
10 Md., 500. Rich v: Levy; 16 Md., 74. Phelps v. Foster, 
18 Ill., 809. Bigelow v: Andress, 81-Ill., 822. Rhodes v. 
Cousins, 6 Rand., 188. 

The petition fails to staté facts sufficient to justify the 

40 
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court in granting an injunction, and its decree granting 
the same is reversed, and the inj junction dissolved. 'l'here 
seems to have been an attachment issued in the case, but 
the proceedings under the attachment are not before the 
court. The decree of the court below will be modified in 
conformity to this opinion. : 
JUDGMENT ACCORDINGLY. 


Warren H. CHESNEY, PLAINTIFF IN ERROR, V. ALSON Fran- 
, CISCO, DEFENDANT IN ERROR. 


1,” ‘Exemption. OneF., the head of a family, ‘removed to this 

" / state with his family, with the intention of residing here; but a 
few days thereafter, and before he occupied a dwelling, his per- 
sonal property was attached upon the ground that he was a non- 
resideut. Inan action of replevin to recover the property, held, 
that he was entitled to the benefit of the exemption law. 

. Under our statute exempt proper ty may be claimed at 

any time before itis sold. 


2 


Error to the district court: for Saline county. Tried 
below before WEavER, J. 


Hastings &¢ McGintie, for plaintiff in error. 
Colby & Hazlett, for defendant in error. 
MaxweEt, J. 


In December, 1878, the defendant, who is the head of a 
family, removed to this state, and while stopping at the 
residence of his wife’s father in Saline county, his per- 
sonal property was levied upon under an order of attach- 
ment issued out of the county court of Saline county. 
The plaintiff herein is a constable, and levied the writ of 
attachment and took the property into his possession. 
The county court seems to have rendered judgment on 
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the attachment in favor of the defendant. The plaintiff 
in that action then appealed to the district court. The 
defendant herein thereupon commenced an action of 
replevin and recovered the possession of the property thus 
attached. On the trial of the’suit in replevin the court 
found, “the value of all of said property at the time it 
was levied upon under the writ of attachment, and at the 
time it was replevied by the plaintiff, to be three hundred 
and fifty dollars, and that it was all the property owned 
by the plaintiff, and that plaintiff was and is the head of 
a family, and a bona fide resident of Saline county, Ne- 
braska, and actually engaged in the business of agricul- 
ture, and the court further finds that the plaintiff was 
damaged by reason of the unlawful detention of the prop- 
erty in controversy by defendant, in the sum of five dol- 
lars, wherefore it is considered and adjudged by the court 
that plaintiff retain said property, and that he have and 
recover of and from the defendant the said sum of five 
dollars, his damages, and his costs herein, taxed at fifty- 
two dollars and thirty-three cents. The court further 
finds that at the time the property was attached the plain- 
tiff did not claim the property as exempt, but did so be- 
fore the sale of the same.’ The cause is brought into 
this court by petition in error. 

‘It is said on behalf of the plaintiff in error, that the 
right of exemption is a personal right, which must be 
claimed. This is undoubtedly true as to such property 
as must be selected by the debtor or his agent. But un- 
der our exemption law exempt property may be claimed 
at any time before the sale. The statute provides that 
certain articles, among thema span of horses, harness, 
and wagon, “ shall not be liable to attachment, execution, 
or sale on any final process issued from any court in the 
state against any party being a resident of the state and 
the head of a family,” The testimony in this case shows 
that Francisco is the head of a family, and that he came 
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to this state for the purpose of residing here. This 
makes him a resident of the state within the meaning 
of the exemptidn law. 

In the case of The People v. McClay, 2 Neb., 9, Lake, 
J., in delivering the opinion of the court, says: ‘The 
relator is a resident of the state, and the head of a family 
consisting of a wife and several children, He has neither 
lands; town lots, nor houses subject to exemption under 
the laws of Nebraska. He is therefore entitled to the 
benefits secured by section 521 of the code cf civil proce- 
dure, viz.: to have exempt from forced sale on execution 
the sum of five hundred dollars in personal property: 
These benefits are secured to him, not because of the resi- 
dence of his family, but his own. They attach to him in 
his own right as the head of a family actually residixig 
here.” 

The testimony clearly shows that the defendant is a 
resident of the state, and the fact that he was tempo- 
rarily stopping at his father-in-law’s is of no consequence, 
as it does not deprive the debtor of his right to the exemp- 
tion provided by statute. There is-no error in the record, 
and the judgment is in all things affirmed. 

JUDGMENT AFFIRMED. 


Martin Capy, APPELLANT, v. Monror E. Surru, anp ApEL- 
BERT J, CRITTENDEN, APPELLEES. 


Attachment. An attachment by a non-resident partnership in 
the firm name is not void. The want of legal capacity to sue 
must be objected to on that ground, or it will be waived. 


AppEat from Butler county. Tried below before Post, J. 


FE. R. Dean, for appellant. 
Clinton, Hart & Brewer, for appellees. 
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MaxwE., J. 


This case grew out of the case of Smith d: Crittenden v. 
Steele, 8 Neb., 115. In that case an action was brought 
against the Alexis Mercantile Association and the stock- 
holders, the parties being joined in one action. The ques- 
tion whether an action in that form could be maintained 
was not raised by demurrer, answer, or in any other 
manner. The plaintiffs in that action recovered judg- 
ment for a large amount against not only the corporation 
but the stockholders thereof, and as the corporate prop- 
erty seems to have been squandered the defendants here- 
in have proceeded against the property of the stockhold- 
ers. One E. W. Wright was a stockholder in such cor- 
poration, and the owner of the south one-half of the 
south-east one-fourth of sec. 28, in township 16 north, range 
1 east, in Butler county, having entered the same as a 
homestead, the patent therefor being dated November 
10th, 1875. In 1877 this land was attached in the suit 
of Smith & Crittenden v, Stecle et al., and afterwards, 
judgment being rendered in favor of the plaintiffs in that 
action, the land was ordered to be sold under the attach- 
ment. While that suit was pending Wright sold the 
land in dispute to the plaintiff, who now brings this 
action to enjoin a sale under the attachment. The action 
was dismissed in the court below, and the plaintiff now 
appeals to this court. 

Section 186 of the chapter entitled Corporations, Comp, 
St., 156, provides that: ‘Every corporation hereafter 
created shall give notice annually in some newspaper 
printed in the county or counties in which the business is 
transacted, and in case there is no newspaper printed 
therein, then in the nearest paper in the state, of the 
amount of all the existing debts of the corporation, which 
notice shall be signed by the president and a majority of 
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the directors ; and if any corporation shall fail to do so, 
all the stockholders of the corporation shall be jointly 
and severally liable for all the debts of the corporation 
then existing, and for all that shall be contracted before 
such notice is given.” 

In Garrison v. Howe, 17 N. Y., 458, it was held that to 
make the parties liable the debt must have been con- 
tracted during a default, and that they were not person- 
ally liable for a debt contracted before the time fixed by 
law for the publication of the report. 

It appears, however, that the entire amount of this debt 
was contracted while the corporation was in default in 
publishing the notice required, and that all the indebted- 
ness except about $400.00 was contracted after Wright 
received his patent. As to that portion of the debt which 
was contracted before the patent was issued the real 
estate in question is not liable, even if it has been levied 
upon under the attachment, as such lands are expressly 
excepted from liability in such cases. As to the remain- 
der of the debts the land is subject, although no more can 
be held in any case than is sufiicient to satisfy the judg- 
ment. The liability of a stockholder for debts contracted 
by the corporation, while it was in default of publication 
of the annual notice required by law, as to the amount of 
its debts, is purely statutory, and cannot and should not 
be extended beyond the strict letter of the statute, as 
primarily a stockholder is only lable for the amount 
remaining unpaid upon his stock. 

Objection is made that the attachment is in the firm 
name of Smith & Crittenden, and that firm not being 
formed to do business in this state it is claimed that the 
attachment is void. 

At common law a suit in the firm name by a company 
not incorporated, could not be maintained without dis- 
closing the names of the individual partners, because it 
lacked the certainty deemed to be necessary in judicial 
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proceedings. And under the code it should be alleged 
that the company was formed for the purpose of doing 
business in this state, But the objection of the plaintiff 
under the statute is, that Smith &-Crittenden could not. 
sue by that name, by reason of either some personal dis- 
ability, or because they have no title to the character in 
which they sue. In this case the particular objection is 
that the action was not brought in the individual names 
of the partners, but in their firm or business name. This 
is an objection that can be waived, and will be, unless ob- 
jection upon that ground is made at the proper time. 
And after judgment it is too late to make such objection 
available. There is no error in the record, and the judg- 
ment of the court below is affirmed. 
JUDGMENT AFFIRMED. 


James H. Hanrnris, PLAINTIFF IN ERROR, Vv. JoHN Roperts, 
DEFENDANT IN ERROR. 


1. Conveyance of lots for location of railroad depot. H. and R. 
being the owners in severalty of a large number of lots inS., 
which would be greatly enhanced in value by the location of a 
depot near said lots, entered into a verbal agreement thatin case 
of the location of a depot upon the lots of either, and in case the 
railroad company demanded a gratuitous conveyance of the same, 
the other would convey to the party so conveying one-half as 
many lots as had been conveyed to the railroad company. Zeld, 
That H., having conveyed the necessary lots tor depot grounds 
in pursnance of the contract, could maintain an action against 
R. for the value of one-half of the lots conveyed. 

conrracr, The mere fact, that depot grounds were 
donated, will not render a contract for the location of the depot 
void. 

3. Petition held to state a cause of action. 


2, 


Error to the district court for Seward county. Tried 
below before Post, J. 
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McKillip & Page, and O. P. Mason, for plaintiff in er- 
ror. 


Norval Brothers, for defendant in error. 
Maxwet, J. 


This is an action to recover from the defendant the 
value of eighteen lots conveyed by the plaintiff to the 
Lincoln and Northwestern Railway for depot grounds in 
Seward. A demurrer to the petition was sustained in the 
court below and the action dismissed. The following is a- 
copy of the petition : 

“Said plaintiff, James H. Harris, complains of John 
Roberts, defendant, and alleges that on the 10th day of 
July, 1879, the Lincoln and Northwestern Railway com- 
pany, a corporation doing business under the laws of the 
state of Nebraska, was constructing a line of railway from 
Lincoln in said state to Columbus in said state, by the 
way of Seward in said county, and proposed to, and was 
under obligations to erect and maintain a freight and 
passenger depot at said city of Seward. Plaintiff further 
alleges that said plaintiff and said defendant were at that 
time each the owner of a large number of city lots in the 
western part of said city, which would be enhanced in 
value by the location of said depot in the western part of 
said city. That on said 10th day of July, 1879, said plain- 
tiff and said defendant entered into a verbal agreement 
to this effect. That if said company located and estab- 
lished its depot in the western part of said city and 
required and requested the gratuitous conveyance to if of 
any lots owned by either said plaintiff or defendant, to 
be used for depot purposes, and said plaintiff would gra- 
tuitously convey to said company the lots owned by him, 
and required by it for such purposes, said defendant would 
also gratuitously convey to said company the lots owned 
by him and required for such purposes, and that if the 
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number of lots so conveyed by said plaintiff to said com- 
pany exceeded in number the lots so conveyed by said 
defendant, then and in that case said defendant promised, 
and agreed to and with said plaintiff, that he would im- 
mediately thereafter convey in fee simple to said plaintiff 
such number of lots situate in the immediate vicinity of 
the lots so conveyed by said plaintiff as would, taking 
into account the number of lots which might be conveyed 
’ to said company by said defendant, equal in nymber one- 
half of the lots so conveyed to said company by both 
said plaintiff and said defendant. That shortly there- 
after said company located and established its depot in 
the western part of said city, and required and requested 
of said plaintiff the conveyance to it of 36 lots owned by 
him, to be used by it for depot purposes, whereypon and 
in consequence and in consideration of said agreement of 
July 10th, 1879, between said plaintiff and said defend- 
ant, said plaintiff, on the 25th day of July, 1879, gratuit- 
ously conveyed said 36 lots to said company, to-wit: The 
whole of block 51, 59 and 64, in Harris, Moffitt & Roberts 
addition to the city of Seward, and that no lots were con- 
veyed to said company by said defendant or requested by 
it of him. That said company has since erected and now 
maintains a freight and passenger depot in the western 
part of said city of Seward, and upon the lots so conveyed 
to it by said plaintiff. That said lots were at the time of 
such conveyance and now are of the value of $50.00 each, 
and that lots in the immediate vicinity thereof then 
were and now are of the value of $50.00 each. That de- 
fendant is the owner of at least 18 lots in the immediate 
vicinity of said lots and said depot. That defendant, 
though often requested, neglects and refuses to convey to. 
said plaintiff said 18 lots, to which he is entitled by virtue 
of the aforesaid agreement, or to pay to said plaintiff in 
consideration of the premises the sum of $900.00, or any 
sum whatever, and has not done so. Wherefore said 
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plaintiff asks judgment against said defendant for the 
sum of $900.00 and costs. 

The contract set oui in the petition amounts to this: 
The plaintiff and defendant being the owners of a large 
number of lots in severalty in West Seward, which would 
be materially enhanced in value by the location of a 
depot near them, agreed to convey the necessary lots for 
that purpose gratuitously if so required. In pursuance 
of that agreement the plaintiff conveyed to the railroad 
company thirty-six lots, thus materially enhancing the 
value of the defendant’s lots, but he now insists that the 
contract was void, and refuses to perform the same. He, 
by his demurrer, admits making the contract, and that 
he retains the special value added to his lots from the 
location of the depot and the transfer of the plaintiff’s 
property to secure the same, but pleads the statute of 
frauds as a protection. This defense would be available 
in an action for specific performance of the contract, but 
not for the price of property conveyed toa third person at 
the request of a promissor. Suppose the contract had 
been to convey to the defendant, could he after receiving 
a conveyance defeat the recovery of the consideration by 
pleading the statute? Where a verbal contract is made 
for the conveyance of land and the land is conveyed ac- 
cordingly, the statute is no defense to recover an-action 
to recover the price. Bracket v. Evans, 1 Cushing, 79. 
Preble v. Baldwin, 6 Id., 549. Linscott vu. McIntire, 15 
Me., 201. Thayer v. Viles, 23 Vt., 494. Morgan v. Bityen- 
berger, 8 Gill, 850. Thomas v. Dickson, 14 Barb., 90. 
Gillespie v. Bartle, 15 Ala., 276. 3 Parsons on Contr., 35. 
And it seems to make no difference whether the land is 
conveyed to the person making the promise, or at his re- 
quest to some one else. 

But it is said that the contract is against public policy 
and void because it tends to make the officers of the 
railroad company disregard the rights of the public and 
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of the company. Whatever the facts may be, there is 
nothing stated in the petition from which it may be in- 
ferred that the rights of either the public or the railroad 
company have been disregarded. For aught that appears 
the depot is so situated as best to accommodate the pub- 
lic, and the mere fact that the lots were donated is not 
sufficient of itself to taint the transaction as being 
against public policy. 

In the case of St. J. & D. C. R. BR. Co. v. Ryan, 11 
Kansas, 602, the company had received a conveyance 
“upon the express conditions following: Said railroad 
shall, immediately on the completion of their railroad 
through said lands establish a depot for freight and pas- 
sengers on said lands and shall keep and maintain the 
same for all time; and shall not at any time have or use 
any other depot within three miles of said depot.” The 
court say (page 608): “Is a contract not to build or use 
a depot within certain limits a valid and binding con- 
tract? Railroad companies are private corporations ; yet 
they are declared to be quasi public agencies,and their roads 
to subserve to a certain extent public purposes, s0 much s0 
that the public may be taxed to aid in their construction. 
Leavenworth Co. v. Miller, 7 Kas., 479. It would seem to 
follow that the public has a right to say that they shall 
not be permitted, though private corporations, to make 
any contract which would preventthem from accommodat- 
ing the public in the matter of transportation and trav- 
el.” In that case it will be observed that the contract 
was not to build a depot within certain limits. 

In Fuller v. Dame, 18 Pick., 472, Chief Justice Shaw, in 
delivering the opinion of the court, says: ‘It is obnox- 
ious that if one large landholder may make a valid con- 
ditional promise to pay a large sum of money to a stock- 
holder, or influential citizen, on condition that a work of 
great public improvement may be so fixed as to enhance 
the value of his estate, all other great landholders may 
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make like promises, or similar conditions, and great pub- 
lic works which should be conducted with a view to the 
public interest and to the just rights of those who make 
advances for the public benefit, would be in danger of 
being overlooked and sacrificed in a necessary conflict 
of separate local and private interests.” And a note 
given to a stockholder in the nature of a bribe was de- 
clared void. We fully approve of that decision, and if it 
should appear that the lots in question were conveyed for. 
the purpose of bribing the railroad company there can 
be no recovery in the action. But this purpose will not 
be presumed, and if such was the object of the convey- 
ance the facts can be set up in the answer. It is said 
that the petition is defective by reason of the failure to 
allege that the railroad company required the conveyance 
to be made gratuitously. The allegations of the petition 
are in substance that the company required the plaintiff 
to convey the lots described, and that thereupon, in pur- 
suance of the contract, he conveyed the same gratuitous- 
ly. The statement is not as definite as could be desired, 
but under the liberalrules of construction established by 
the code it may be inferred that he was required to con- 
vey the lots gratuitously. The judgment of the district 
court is reversed and the cause remanded for further pro- 
ceedings. . 
ReverseD AND REMANDED. 


Laxx, Cu. J, dissenting. 


I fully concur in the foregoing opinion as to the first 
and main proposition discussed therein, buf dissent from 
the last. I do not think the petition states a cause of ac- 
tion for want of an averment that the railroad company 
required a “gratuitous” conveyance of the lots by the 
plaintiff. This fact is not properly inferable from any- 
thing that is alleged. 
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Gitzert L. Laws, PLAINTIFF IN ERROR, V. Hannan County 
AND Joun 8. David, DEFENDANTS IN ERROR. 

Countiés: EXAMINATION GF TREASURER’S AccoUNTs. County 
commissioners Hive authority urdér section 160 of the reve- 
nue law of 1879 to employ a coiipetent person at a reasonable 
compensation to examine the accounts of the county treasurer 
when in their opinion it is necessary to do so. And where 
such appointment has been iniade, and the services rendered, ne- 
céssity for the Appointment will be presunied. 

Ergor to the district ¢ourt for Harlan county. Tried 

bélow before Gasxiy, J. 


Laird & Smith, and P. J. Dempster, for plaintiff in error. 
J. M. Hiatt, for defendant in error. 
Maxwe., Z 


In September, 1880, the board of county commission- 
ers of Harlan county employed the plaintiff as an expert 
td exaimine the accounts of the treasurer of said county: 
The compensation to be paid the plaintiff for said servi- 
ces was fixed at $3.00 per day for the time actually em- 
ployed. The plaintiff performed the services agreed 
upon, and made a report of the condition of the treasur- 
et’s accounts to the county commissioners of said county, 
and presetited a claim for 80 days services at $3.00 per 
day. This claim, amounting to $240.00, the commission- 
ers allowed, whereupon, one John F. David, a tax payer 
of said county, appealéd to the district court. A demur- 
rer to the plaintiff’s petition was sustained in the district 
court and the action dismissed. The plaintiff brings the 
cause into this court by petition in error, The question 
to be determined is the authority of the commissioners 
to eniploy an expert for the purpose stated. 

See. 155: of the revenue law of 1879 provides that: ‘‘ On 
or before the first day in October, annually, and at such 
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other times as the county board may direct, the county 
treasurer shall make out and file with the county clerk a 
statement in writing, setting forth in detail the name of 
each person charged with personal property tax which 
he and other collectors have been unable to collect, by 
reason of the removal or insolvency of the person charged 
with such tax, the value of the property and the amount 
of tax, the cause of inability to collect such tax, in each 
separate case, in a column provided in the list for that 
purpose, Said treasurer shall, at the same time, make 
out and file with the county clerk a similar detailed list 
of errors in assessment of real estate, and errors in foot- 
ing of tax books, giving in each case a description of the 
property, the valuation and amount of the several taxes 
and special assessments, and cause of error. The truth 
of the statement contained in such lists shall be verified 
by affidavit of the county treasurer.” 

Sec. 156 provides that: “If any lands or lots shall be 
delinquent for taxes or special assessments, the treasurer 
shall be entitled to a credit in his final settlement for the 
amount of the several taxes and special assessments 
thereon, the county to allow the amount of printers’ fees 
thereon, and be entitled to said fees so allowed when col- 
lected: Provided, that the county treasurer shall not be 
entitled to credit for delinquent personal property until 
he has filed with the clerk an affidavit that he has been 
unable to collect the tax due by reason ofa want of per- 
sonal property of the owner thereof, and that to the best 
of his knowledge and belief no personal property of any 
such owner is in the county. If the courity board be in 
session on the first of October, it shall settle with and al- 
low the county treasurer credit for such allowance as he 
may be legally entitled to.” 

Sec. 158 provides that: “If there be no session of the 
county board held at the proper time for settling and ad- 
justing the accounts of the. county treasurer, it shall ‘be 
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the duty of the treasurer to file the lists with the county 
clerk, who shall examine said lists and correct the same, 
if necessary, in like manner as said board is required to 
do. Said county clerk shall make an accurate computa- 
tion of the value of the property, and the amount of the 
_ delinquent tax and special assessments returned, for 
which the collector is entitled to credit.” 

Sec. 160 provides that: “The auditor and other proper 
authorities or persons shall, in their final settlements 
with the treasurer, allow him credit for the amount so ~ 
certified: Provided, That if the auditor or other proper 
authorities or persons shall have reason to believe that 
the amount stated in said certificate is not correct, or 
that the allowance was illegally made, he or they shall 
return the same for correction; and when the same shall 
appear to be necessary, in the opinion of the auditor or 
such other proper authorities or persons, he or they shall 
designate and appoint some competent person to exam-. 
ine the treasurer’s books and settlement, and the person 
so designated and appointed shall have access to the 
treasurer’s books and papers, appertaining to such treas- 
urer’s office or settlement, for the purpose of making 
such examination.” 

The authority of the commissioners to employ an ex- 
pert to examine the accounts of the county treasurer is 
here expressly given. But it is said that if the power is 
conceded still there is no allegation in the petition that 
in the opinion of the commissioners it was necessary to 
employ an expert to examine the treasurer’s account. 
The principle is well settled that the officers of a munici- 
pal or quasi corporation cannot bind the corporation by 
any contract which is beyond the scope of its powers. 
The reason is, the inhabitants are the incorporators and 
the officers.mere agents, whose duties are prescribed by 
statute, and whose acts to be valid must be within the 
scope of their authority. But where the power is ex- 
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pressly conferred and has been exercised, as in this case, 
it is certainly sufficient, prima facie at least, to show that, 
in the opinion of such officers, it was necessary to employ 
an expert to examine the treasurer’s books, by the em- 
ployment of such expert,—in other words the fact that 
they employed an expert for that purpose, shows that in 
their opinion ‘it was necessary to appoint a competent 
person to exainine the treasurer’s books. 

Tn the case at bar the commissioners had authdrity to 
eniploy the relator and pay him a reasonable compensa- 
tion therefor ; the services have been performed and ac- 
cepted by the cominissioners, and the plaintiff is entitled 
to be paid for the same. The judgment of the district 
court is reversed and thé cause remandéd. 

Coss, J., concurs. 

REVERSED AND REMANDED. 
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Action on undertaking inattachment. Attorney fees 
for procuring dissolution allowed ...... cen sseesrsereereeee 21S 


Conversion of chattels ; ruleof damages ; damages how 
ASCOLtAIN|M 6 isc sees escee ces cieseisscdedpcaves secevueisesveeTeccutcsesevecseese, OOO 


In FOPlOViD.....s0scceeeree sesnee steseesereresesereseeees reeneal 4, B89, 452 


Decedent. See ADMINISTRATION OF ESTATES. 


Decree, See JUDGMENT. MORTGAGE, 


Deed. 


1. 


See MorTGAGE. 


A deed of lands in this state, made in another state, 
imust be executed according to the laws of such state, 
and if no witness to the deed is required by the laws of 
such state the deed is effectual to pass title without be- 
IMg SO ALbESEOT..........eececcrerecrerseresensseesrareescevessvetestsessereece LIZ 


When a deed is made in another state the certificate of 
acknowledgment of a notary’ public thereto, duly at- 
tested by his official seal, entitles such deed to be re- 
eorded without further authentication ...........s000seseesseeees 117 


When executed, witnessed and delivered, is effectual 
to pass title, though not lawfully acknowledged or re- 
COTAEG .rrsseressrores rorgreenereesecsenersevense enenesees sreseneeeseerrerergeserere LOG 


652 INDEX. 


4. One F., who was subject to aberration of mind, to such 
a degree as at times to be non compos mentis, and while 
in that condition executed a deed for all his real estate 
to one H., who thereupon conveyed to the wife of F., no 
consideration being paid. Held, That F. was entitled 


to a cancellation of the deeds and a reconveyance........... 416 

5. Admission in evidence; presuMption..........ccccccersere +. 538 

6. Mistake in boundaries .......... ccs cesses tecnseeeeeesteaeeeseeees 496 
Default. 


1. Set aside, and defendant let in with leave to answer... 113 
2, Not necessary when defendants motion to quash sum- 
mons in county court has been overruled and he re- 
fuses to appear fUrther........ cee cesecseee seeeene secbieasecees wes 205 
Demurrer. See PLEADING, 8, 13. 


Depositions. See PRACTICE IN SUPREME CouRT, 2. 


1 ; . 
District Attorney. 


1, Giving advice to county commMissione’S..........ccsceeeceeers 249 


Divorce and Alimony. 


1. Decree, making alimony alien on real estate reversed 210 


2. Alimony in supreme court 75 
3. Appeal to supreme court......... hesueesed 72 
Docket. 


1. Minutes of judge prima facie eVideNCe.......scecvcscere 578 


Drains. 


1. Drains or levees for the reclamation of wet or over- 
flowed lands can be constructed across the lands of 
others, and the Gost assessed thereon, except by consent, 
only in cases where the public welfare will be sub- 
BOL VOU sees secenssestecassciee cesscnos® asbsosees vssdcenvosrsveveecostesesas cossaees LOD 


Hjectment. 


1. Plaintiff must possess a legal estate, and be entitled to 
the possession of the premisés sought to be recovered, 
aud under a general denial] the defendant may prove an 
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equity, which negatives the plaintiff's right to the pos- 
SOSSIONL ore ssoee crsereese vevensens reesesens setnereas aesanere savenoare seacee serene 221 


2. If defendant seek affirmative relief, such as to enforce 
a contract which does not give him the right to the pos- 
session, but does give him the right to demand a speci- 
fic execution of the contract, upon which the right to 
continue in possession depends, he must plead the facts 
entitling him to such relief.........ccesscee cssssesee ceneeeeen seneeses . 221 


3. Plaintiff introduced record evidence of a tax deed 
from the county t. treasurer to one W. for the premises 
in controversy, and a chain of conveyances from W. to 
the plaintiff, and also proved actual possession for six 
years of all the premises conveyed, except a triangular 
strip, 160 rods in length by ten feet in width at one'end 
and running to a point at the other, which strip adjoined 
the land of and was in the possession of the defendant, 
who produced no evidence of title. Held, That the 
plaintiff was entitled to recover.........cse cece Seuetecetsct=: 536 


4. Joinder of cause of action to recover land and for 
rents and profits; jury must find separately on the 


TSSUOS ; cocisess vasescredscsceascedeencsatescessanee veoseacedege reseed adteecees scenes 544 


Equity. 


1. PoOWer OVEF TECOIVET......ss1sesosssoree secseesen cecssensscreescsteersees GOS 


Error. See PRAcTICE IN SUPREME COURT. 


1. Cannot be reviewed on AabeaS COTPUS......s0.ccerecseeresreee BIZ 
Estoppel. 

1. Party omitting defense in trial COULE.......c0ccrcerseserseeee 189 

2. Taking stay of OxeCution........ccceseccersrecerserseesressaserereees O18 

3. Receipt of money on judgment in one’s favora.............. 446 


Evidence. See Contract, 3. 


1. Plaintiff offered himself as a witness to prove his 
“book of account’? and was properly rejected. He 
then introduced his wife, who was sworn and testitied 
as to the identity of the book of account of her husband, 
the plaintiff, that the charges were in his handwriting, 

“made by. him at or near the date of the services char rged 
“for, ete. “Whereupon the book was offered in evidence 
to the jury and excluded. Held, error... antsreverssvece, 42 


7. 


9. 


10. 
11. 
12, 
13. 
14. 


15. 


INDEX. 


The defendants offered in evidence the note register 
or book of bills receivable of the decedent’s bank to 
prove that sometime pending the making of the ac- 
count sued on the decedent had in his bank the note of 
plaintiff for $107.25, secured by chattel mortgage, which 
was admitted as evidence to the jury; held error........06 42 


Hearsay evidence, corroborating witness on a mater- 
ial point, held inadmissible.............. sdeneesese sekestns Math seeee ones 69 


Grounds of objection to admission should be stated... 84 


In action of replevin for animal taken up under herd 
LAW veecseses orsscerer soneeeens sesesenee sreeenes aie deasabe sueveceet scseesersieneseses . 109 


Attachment in county court. Trial of right of prop- 
erty decided in favor of claimant. Undertaking to 
return property. Suit in district court by claimant 
against signers of undertaking. Held, that it was ad- 
TNISSIDIO.......1..secreeessssseess assesses seeseessesceesssesceersssescessssesese LOG 


The usual duplicate receipt of the receiver of a land 
office is proof of title against all but the holder of a 


In trespass, evidence showed the market value of corn 
“near” the site of the destroyed crop; held, sufficient 
PTIMG FACE. .....ccersvccresee coveeere Pdaesesece secbesevessosdewesssiersvsoceasse: LEE 


Evidence of the destruction of a field of corn by a herd 
of about six hundred cattle. Witnesses recognized the 
brand and ear marks of the defendants on about two 
hundred of the catile of the herd. No evidence of any 
of them being unbranded, unmarked, or bearing any 
other brand, or mark. Held, sufficient prima facie....... 272 
In ejectment........ cee Mebaveaoe sacsveceessaessusseasctaiter'essateces 536 


Proving contract by letters........ccseessesenssecersseserescrtene 546 
Judge’s minutes on trial docket... ee ccctertee eeeeeeee STB 
Good character in civil action inadmissible............00.5 597 
Objections and exceptions to admission of; disregard 

by jury Of material testiMONy.....ccsccsssscecrssevsesssre creas . 597 
Variance between pleading and proof........ siveees asesseaice: 99 


Exceptions and Objections. See BILL oF EXcEPTIONS, 


lL 


2. 


To ruling on objection, in admitting illegal evidence, 
must be specific; an objection thus: ‘“‘ plaintiff objects 
as before,’”’ and no previous objection had been made, 
held DAG ....s1000 serevere wibiaaes easateese se eescede ‘ssevcaseedecesonee'ervesscacenscs 597 


Instructions in Criminal CASS... 0ccccsscsescrereresesccsererere OL 
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Execution. 
1, Levied on real estate only when no goods and chattels 
found. Presumption .......cccscccoee coorscsen cesses eeeeseoes ceseeee uu. 18 
2. Equitable interest in land may be sold ON wees 25 
3. Liability of officer for unlawful levy.......0.sssecse+196, 580 


4, Stay Of, Wives CrLrOr.......csesecerccssseses csecsceea cn enceses seepevses 578 
Exemption. 

1. Release of property seized under an attachment......... 425 

2. Homestead.............. 8 

8. Claim of, before Sale..........cceseceseees eeseoseneeee 

4. Property of one removing to Nebraska with intention 


OF POSING NOLO -. 5.65.05 se sees ec sesulss vend vcbelies decbsec¥es bisetenidasdacvics 626 


False Representations, See FRAUD, 2. VENDOR AND VEN- 
DEE, 2. 


Fees. 
1. Auditor public accounts belong to State.......crrreeee L71 
2. Of county officers. Act constitutional .............. teseeersee DOL 
Fences. 


1, Adjoining owners; rule at common law; statute ex- 


Final Order. 


1. Anorder discharging garnishee is final...............ce00008 B21 


Forcible entry and detention. 


1. Notice to quit and complaint must particularly des- 
cribe premises, but if they fail to do so, and the des- 
cription given include the premises in controversy, 
and no objection is made to the form of either in the 
trial court, it will be waived... eee aiewadeve nes disvavers 488 


Foreclosure. See MorTGAGE. REAL PROPERTY. 


Fraud. 


1, One Leach purchased eighty acres of land from one 
Wallis, an agent of Lomison, for the sum of $680.00, 


” 656 


10. 


INDEX. 


$340.00 being paid in cash, and a note and mortgage be- 
ing made for the residue. The mortgage was not re- 
corded. Leach sold and conveyed to one Gilmore, sub- 
ject to the mortgage. Gilmore commenced an action by 
attachment for taxes paid on the land. This attachment 
was levied on the note and mortgage in question which 
were sold to Leach for the sum of $26.00; Held, That 
the transaction was fraudulent and did not divest the 
title of Lomison to the note and mortgage...............eee 9 


In an action for false representations as to the quality 
of certain Kansas lands, exchanged for property in the 
city of Lincoln, at $1,500.00, it appearing that the lands 
were nearly worthless, a judgment for $500.00 damages 


WAS SUSTAIMIET .....cseesesecesereceseceeesesenesecssssessesocstsceteressaesess ZLB 
Obtaining signature to CONtract......scscssseesssssesseesseeces 440 
Pre-emption of public lands..........0..cs0 tia’ Seduced avesvetiy 521 


The sole question in the case being, whether G. was 
induced by the fraud of H., to give up the original note 
of H. B. & Co., held, that the admission of certain testi- 
mony, stated at length in the opinion, was error........... 554 


Possession by mortgagor as evidence of .............. versere 581 
Intent a question of fact and must be plead...........000.. 581 
Bona fide PULCHASEL......cceeeerecsercserescessscseecsreeees veeaee 456, 498 


Mortgage given: to secure debt due, does not denote 
PTA cosy saccisnt ose ecsstnds ssn istesieses wi cedaceustisess i cesuseepeanstdescenss 584 


A promise to pay the debt of another as a part of the 
consideration of property purchased is an original 
promise and need not be in writing...........cccsscessseeeeeee 69 


11, Vendee need not sign contract to make it binding on 


VONGOL.sseessseeccessessceassessseeeseee saseceseseererssonsscesscreeescesaseers O46 
Garnishment, 

1, County NOt SUbjECt b0.......creeeceververecerersscnsesseracseresescceers OLB 

2. Order discharging garnishees is final....., ....... aaevevove sais 321 


Grant. See LANDs, PUBLIC, 3. 


Grand Jury. 


1, 


Selection Of.....scecccsessssseeserceecersessecesserseseee63, 260, 379, 386 
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Guaranty. 


1, Direct promise of guaranty requires no notice of ac- 
COPLANCE.......ceccecscescessseceveesesee cecseueee seseseacenenees sees eeeobses .. 138 


Habeas Corpus. See CrimMINAL Law, 8. 


1. Errors not reviewed OM... ..ccccccceeecceeee sessesaeceee senescence 317 


Herd Law. 


1. Animalstaken up under. Evidence. Instructions to 
jury. Replevin will not lie until tender of damages, 
OLG sess ccesecnses setessacestedessedceevecyse Qesenndessnedeseacieckenerescsecats 109-112 


2. Remedy given by, not exclusive.........sccccecsseecsrsescsees QUL 


Homestead. 


1. Leasing of portion and use thereof by tenant not in- 
consistent with occupancy and claim of exemption by 
GO DbOR viivc dec deievieccseseicestle Ses oceeaaccecs ccsedesdcoss save seevecasaseiestaseters: OO! 


2. Temporary absence of debtor not an abandonment of 


Hightucci.ccccvscststescess aanabniog sed aRbbeosoua Sess ssbsesewastadsderseaceteneseans OOO 
3. Exemption under U.S. law from debts prior to 
PALEMb..srccccserccceecssseeencnsnncoeesseen seneeceee venaeeseesuneen essen secesees 630 
Homicide. 


1,  Indictment.......ceccceeee cet seseestecseecnteeetetrseecersseeee BL 
Husband and Wife. See MARRIED WOMEN, 
Indictment. See CRImInaL Law. 


Injunction. 


1. A mere general creditor, who has not reduced his 
claim to judgment, cannot maintain an action to enjoin 


a debtor from transferring his property..........60 cscs scenes 622 
Innkeeper. 
1. Action against for loss by guest; evidence of good 
character for honesty not admissible.......... Sicbsacesen secenes « 597 
2. Duty and responsibility; rule stated......... asdieasondee seveess 597 


Instructions to jury. See CRIMINAL Law, 4. 


1. However good abstract law may be contained in an 
instruction prayed for, it is not error in the court to 


42 


658 


_ 7 


9. 


10. 


INDEX. 


refuse to give it, unless it is applicable to the testimony 
in the Case........seeee diseadne satecgausosé Weddveseadesoeedebseestbesseersess 


When proper and sufficient instructions have been 
presented by the parties to an action and given to the 
jury, other instructions on the judge’s own motion are 
quite superfluous and unnecessary......sesssescrenesteeseen 


Refusal to give, when covered by charge of court, not 
EXTOL ......ccsee. in dad Soa uceeies vestees'censevesey s¥sven $sneesdacesaoe sivesdseueeaes 


In action of replevin for animal taken up under herd 


When, in consequence of a mis-statement of the plead- 
ings, an instruction has a tendency to confuse or mis- 
lead the jury, it is good ground for a new trial.............. 


The judge should not give undue importance to the 
rights of one party, to the prejudice of those of the 
other. He should avoid expressing his opinion as to 
the effect of evidence, upon which it is the province of 
the jury alone to pass. Nor should he assume, and 
give the jury to understand, that there isa conflict in 
the evidence upon a matter in issue, when in fact there 


1S NOME ...cecseesscerrccreencescsersseessseens sessreese cesses ceneneeee seneen sores 
Mentioning matter as evidence of negligence that is 
TOE SO sei casedicseategies cdosed ressceane scbedeeccacseeubedacsacetaaseevedanassdess 


That evidence is ‘‘evenly balanced,’’ when it is clear, 
UNCONLTAAICHEA, OFC......01ereeersece vecessece sereeserersevreceessssesessees 


Submitting question material to issue, without evi- 
dence tO SUPPOFt it.........sseccewecesseerseeees seeeeaencoesonene sonees vee 
. Relative to admissions in pleading.........06 ssessseeserveese 


Internal Improvements. 


1. County indebtedness for. [See 2, Art, XII, Const.]... 
2. Bridges wholly within county are NOb....ccsscssesccecsoeee 
Joinder. 
1. Cause of action to recover possession of land, and for 
rents and profits may be Joimed...........ceceseececesee cassanecnscssees 
Joint Debtors, 
1, Release of one releases all..ics..ccccscssceccerscscrsvsssesoreesseeses 
2. Revivorof judgment against.........sssossvessssseoes cescesnensees 
Journal. 
1, Correcting from judge's MIMUtes...csssceccccscsccses cesses sccees 


109 


177 


874 
597 
597 


597 


185 
185 


548 


506 
328 
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Judgment. See PRACTICE, 5. 


1. 


an 


6. 
7 


8 


10. 


An execution issued upon a transcript of a judgment of 
a justice of the peace or county judge and delivered to 
the sheriff and: by him levied upon real estate and after- 
wards, before the sale, returned unsatisfied, by order of 
the creditor in the execution, will prevent the jydg- 


ment becoming dormant............ aevevescoacadeosenise « 1 
Judgment on recognizance, held, erroneous.. .. 310 
Revivor of judgment against joint debtors...... ace gevscceet 328 


As to parties before the court, and respecting a matter 
within its jurisdiction, a judgment without a finding 
to support it is not void, but at most merely erroneous, 
and subject to reversal by a suitable proceeding for 
that purpose in a tribunal having authority to review it. 378 


+ Release of one joint debtor operates as a release of all. 506 
Judgment after death—not impeachable collaterally... 558 


Special facts; order to receiver to pay money to at- 
torney for plaintiffs...... ded obsasuacesioays 


Must conform to pleadings........cesceccsees sosseneeereescesens 


Opening judgment entered on appearance by attor- 
NEY Without AUtMOTIty..... ee cccscesee ecerervoeseeeer eseseevancesesonss 113 


County COULE.....ccc see ence saben eeeeee seeneresecrserevensesse 202, 478 


Judicial Sale. See ExXEcUTION. REDEMPTION. 


Jurisdiction. 
1. Not given or taken away by facts in answer.............. 37 
2. Decisions of land officers not questioned collater- 
ALLY ...see eee e ener daa déoancncssaee Seecese¥e Sedseove ¢ serecensesoeers cesee steen 238, 513 
B - Probating Will........ cccscce cosscsecsccenseneaceessenseessssceererseee 343 
4, COUNLY COUTES.......cresereeeeereeesane renee ssgisiaveconeeevessensovisies 47D. 
5. Specific perfOrMance.........sccecssscrcesrerserssssseesereesreere 546 


Jurors. See GRAND JURY. 


1. 


Selection by county commissioners. Statute is man- 
datory, and a party indicted by a grand jury, drawn 
from alist of names, selected without regard to equal- 
ity between the several precincts as required by statute, 
may plead the same in abaternent.........eseseeceseseee rereees 260 
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2. Selection for trial of crimes in unorganized terri- 
COLY irs idegealestedeeoeseccsdssdea seadadvonegensaes cates doses tosssvatenvessraes 379, 386 


3. Objection on ground of not being a resident of county, 
must be made on voir dire examination... secccserscereee 490 


Justice of peace. 
i} 


1, Has jurisdiction of an action for the taking and con- 
verting of personal chattels of the value of two hundred 
dollars or under, and is not ousted of such jurisdiction 
by pleading and proof that defendant took such chat- 
tels by virtue of an execution, he being a sheriff........... 35 


2. Deputation of person to Serve SUDIMONS.....ceeeeeerees . 41 
Setting aside judgment entered on default. Practice... 52 


Where a defendant has entered his appearance to the 
action, and absents himself on the day of trial, he is not 
entitled to have the judgment against him set aside...... 423 


5. Recovery of penalty under section 574, criminal code 
1873, is a civil action and may be commenced as such by 
SUMMONS, CLC. ...ccereecrereeneeneeee Seseateceasbcssvessuneacedeesdteadde «tedks 538 


5. Variance in title between summons and bill of partic- 
UNAS asicesin seidiescesecseeveocns Wogtescoval oasceeeseads overissssctsess oveedsses OO 


Lands—Public. See Contract, 5. ScHoon LANDS. 


1. The rulings of the register and receiver as to the rights 
of respective claimants to lands under the laws of the 
United States, cannot be questioned collaterally...... 238, 513 


2. The exclusive peaceable possession of lands, the title 
of which is in the United States, under a preemption 
filing, which had expired under the law, held, sufficient 


as against a treSPASSCY.........eccseeeeees Seeanue eoseneeeesteeneseeene wee 272 
3. When grant to B. & M. R. R. Co. became effective 
against adverse Claimants.....cccesesceee ccrerenee cseeenees sereennes 285 


4. Settlement alone does not give right of pre-emption ; 
but priority in point of time confers the better right...... 520 


5. Liability of owner for debts before patent................6. 680 


Landlord and Tenant. 
1. Action for use and occupation. Verdict set aside and 
NEW brial \ranted ......c.scsesereeccesecsevenneteeceeeseseseeenenses eveneaes 419 


2. A tenant in possession of property under a lease can- 
not dispute his landlord’s title, nor take from another 
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a paramount title to the injury of his landlord, nor ab- 
solve himself from the payment of rent to his landlord, 
by taking a lease from a Strange?r..........60seseee wad seneieswenses 419 


8. Notice to quit... eeees seeeeeee a dyeerecde lade otivesesweciaes vee 488 


Lien. ‘ 


1, In December, 1878, one M., a livery stable keepet, 
received aspan of horses belonging to C., to feed and 
care for, C. retaining the possession and using them 
daily. M. continued to feed the horses until March, 
1879. On the first day of January, 1879, C. executed a 
mortgage on the horses to the M. Manf. Co. eld, that 
M. not having retained possession of the horses the lien 
of the mortgage was superior to NiS...,.. cee ceeeeeeeeeeeeeeee 66 


2. Animals trespassing.. we I11 
BEL “Wal ver Oh. iscscersccasensiirescks tan eiee gs socweoncetedanspscede secu seaseiiee 274 


Limitation of Action. See MARRIED WOMEN, 3, 4. 
1. Foreclosing mortgage—ten yearS.....ccecrereeeeesersees 464 


2. Section 20, code, applies to all personal causes of ac- 
tion, whether they accrue within, or without this state, 
or in favor of a resident or non-resident thereof............ 471 


8. In May, 1872, one H.,a resident of Wisconsin, made 
his promissory note due in six months and payable in 
that state, and thereafter continued to reside there un- 
til October, 1875, when he removed to this state. An 
action was commenced on the note in this state in Jan- 
uary, 1878, to which the statute of limitations was 
pleaded as a defense. Held, 1st: That the statute of this 
state did not commence to run until H. had comme into 
the state. 2nd: Thatas the statute of Wisconsin had 
not barred the claiin before H. removed from that state, 
the court could not add the time of his residence there, 
after the note became due, to the time of his residence 
in this state, before the commencement of the action, to 


create the bar Of the Statute...... ccs cesseceee teeeseses ceceenseees 499 
4, Rents and profits barred in four years; not limited 
to tine Of service Of SUIMMONS.............-caseeesseenee ceceneecenes 543 
Liquors. 


1.. County commissioners have a discretion as to whether 
they will issue license or not, and their action therein 
+ cannot be controlled by mandaMUS......s cere 54 


662 


2. 


3. 


INDEX. 


The relator paid the necessary fee for a license to sell 
intoxicating liquors in a city, and a formal one was 
issued. Through the omission of the corporate author- 
ities to take certain steps required by the general license 
law, the license was void. Subsequently the required 
steps were taken, whereupon the relator applied for a 
license on the credit of his former payment, and for the 
unexpired term for which he paid, so far as it would 
go, Held, That he was entitled to it.essccssee sssssesscrense 470 


Recovery of penalty by Civil action........00 secs erence 58S 


Livery Stable Keeper. See LIEN. 


Malicious prosecution. 


Malice inferred from total want of probable cause...... 591 


1 

Mandamus, 
1. Issued to compel payment of county warrants............ 232 
2, Will not lie to release exempt property attached......... 425 
8. To compel county clerk to report fe@S......sesseeserereeee 252 


Married Women. 


1, 


Personal property, the proceeds of money derived by 
the wife from her father’s estate in 1854, in the state of 
New York, and which she and her husband, in good 
faith, have at all times treated and regarded as exclu- 
sively her own, although it may have been in their 
joint possession, and he may have exercised such acts 
respecting it as under the common law would have 
amounted to a reduction of it to his own possession, and 
rendered it liable for his debts, is nevertheless, by the 
act of 1871, relative ‘‘to the rights of married women,’’ 
secured to her against any indebtedness of her husband 
to which she is in no way individually answerable..,..... 389 


The fact that the husband was accustomed to list the 
property for taxation as his own, is not conclusive on 
the question of ownership; it is at most only evidence 
proper to be submitted to the jury on that question...... 390 


Note and mortgage by husband and wife on her sep- 
arate estate; acknowledgment by husband will not 
take case out of statute of Limitations... cesses ccrerseeeee 464 


‘Wife’s separate estate held liable for husband’s debt in 
OQUILY.....csrcccccersescecnse evsoessrececareens cacaresescctececanccesos escencere 404 


INDEX. 668 


Marshalling assets. 


1. Only the creditor of a common debtor can compel a 
creditor having two or more liens, while the plaintiff 
has but one, to exhanst the fand not covered by the | 
plaintiff's lien, before resorting to the other.....escsereee 282 


Mortgage—Chattels. See LIEn. 


1. OneH.,aresident of K. county, execujed in A. county 
a chattel mortgage upon a horse to P. and P., on the 6th 
of September, 1879, which mortgage was recorded on 
the 23d of the same month. On or before the 19th of 
September of that year H. sold the horse to P. , who, on 
the 6th of October, 1879, sold the same to R., who traded 
the same for other property. In an action by the mort- 
gagees against R. for conversion, held, First: That P. 
having purchased the horse before the mortgage was 
recorded, the presumption is that he purchased with- 
out notice, and the burden of proof is on the mortgagees 
to show such notice. Second: A purchaser from one 
not having notice is not liable for conversion of such 
PTOPOLEY .ecccseecssees costs assess ceseee canen ceseeensenns ceases suseeeneeeeness 48 


2. Conveys legal title to mortgagee... ccceeseeeesseeteceeeneee 69 


8. Pre-existent debt already due, is 4 good considera- 
tion, and protects MOTtBagee.........sescsereeres seeeessescecesenneees 580 


4, Possession by mortgagor presumptively fraudulent, 
Dut NOt CONCIUSIVELY 80....ce sees cesses ceserecee teceeseeeseesenes 581 


Fraudulent intent, question of fact; must be plead.... 581 


Seizure by creditor of mortgagor; remedy of mort- 


ADOC. ieee icvesicicevavinsencsestcnssbus ssvassescesd veesdetee steeyséysseerevereeys 586 
7, Conversion of property; rule of damageS...........000- 586 
8. When interest of mortgagor may be attached.............. 587 


Mortgage—Real Property. 


1. Mistake in description may be corrected and decree 
of foreclosure rendered in Sale ACLION.......66 cesceseeeeeeeraee 494 


2. Redemption before confirmation... eceee vee 833 
Motion. See New TRIAL, 5. PRACTICHIN SUPREME CouRT, 6, 7. 


Negligence. 
1, When for want of evidence of gross negligence there 
can be no recovery, the jury should be so told, if re- 
quested, Or & NON-SUIt OTAETED 0... cece cere re teeeeee reetenes 76 


3. 
4. 


INDEX. 


Question for JUrY, WHED............ cesses cessvensecsesserevessacsees OO 
Mentioning maiter to jury as evidence of, that is not so 597 


Rules governing innkeepers and their guests.........597-608 


Negotiable Instruments. 


Purchaser of notes for inadequate consideration, held, 


not to be bona side purchaser...... saidinaseFasdvasbacrecceusnduels valves 125 

2. Direct promise of guaranty requires no notice of ac- 
COPEADCE.....,cerevsecsecreccseeee veceraresees teaver aeons Adana veya yyiteewiRex 188 

3. Rights of bona fide purchaser; defendant must show 
that he is not chargeable with laches or negligence, ete. 433 

4, Equitable defense by maker not cut off by reason of 
payee having received same from another in payment 
of a pre-existing Indebtedness.........rseccrorsereccressseeseenes S48 

5. Promissory note; payment in wheat; instructions to 
JUL... cesereee eseegiets sebeeeasel i beteens et seccvesen cvessnace cesescses sreesenenes OOD 

6. Promissory note; purchase before maturity for 
three-fifths face value, there being no testimony tend- 
ing to show actual value; purchase held to be bona side.. 541 

7. Promissory note given for fruit trees; defense — fail- 
ure of consideration and breach of warranty, held, not 
EStADLISNE....,.106sceereccrssnorecsseresee sovesste censsseseneneesceesersstens O42 

New Trial. 

1. No ground for, that a juror was asleep while one of 
the witnesses was testifying and one of the atiorneys 
making his argument, it not appearing that the atten- 
tion of the court was called to the fact.......cececseenrene 5 

2. Judgment, entered on appearance by attorney with- 
out authority, opened, aud new trial granted with leave 
tO ANSWEF csscscevcretescessnesarcrcncansd eiscndeesienssieuestieavese vercdesersee, LIZ 

3. Incounty court, when granted.......ccsceeee MereSveeSlbaesaeeds 478 

4, Whenjury disregard imaterial testimony ; admission 

of incompetent evidence..............004 bsegbetenee aigdevents se uodntaseaee 597 

5. Erroneous instruction must be excepted to and 
brought to attention of court in motion for new trial... 61 

6. Non-residence Of JULOL........scsescecessren ceceeeene sector esessenes 490 

Non-suit. 
1. When proper........ aeesesess digssansens assescstbevesecssepiersienvsserscose  €0) 
2 - When improper.......ccsecsersscceresserecetserseseesesssereeesseteee OOL 


INDEX. 665 


Occupying claimant. 


1, When the occupying claimant is a vendee of the land 
under a contract, providing for a forfeiture of all his 
improvements in case of non-performance on his part, 
he is not, in case of eviction at the suit of the vendor, 
entitled to the benefits of the act for the relief of occu- 


PY img ClaiMaAnts.........cccccevecssssrecereresssreseesnenseeeusssaeeesseetees 285 
2, Act did not repeal law authorizing recovery for rents 
AN PLOPit®.....c.sssreeeraecovencecerers snseeseneerercesse tevessseesseersserses OFF 
Officers. 


1. Before an officer can lawfully resort to extreme meas- 
ures—such as shooting—to prevent an escape from an 
unauthorized arrest for felony, he is required to exer- 
cise a high degree of care and diligence in ascertain- 
ing whether he has the right man........... eteeeeteus 


2, Liability for unlawful levy of execution............... 


Parties. 


1, Action for death must be brought by personal repre- 
sentatives Of deceased .........ccccsesscsencenenssseessteetereeseressenseee ob 


Partnership. 


1, One member of a partnership has no right to give a 
promissory note in settlement of his individual debt, 
unless duly authorized by his co-partner, or it is after- 
wards ratified by him. Evidence reviewed and held to 


be inadequate to prove either assent or ratification........ 177 
2. Dissolution; liability of partner taken possession of 
effects upon condition that he pay debts.........seweerseere 417 
.3. Attachment by non-resident partnership in firm name 
NOL VOI, .+seeeee verenes sabbecasesyeccecceleuaettussdobeabanpovevannise, Seveasneast O20 
Penalty. 
J. Civil action for reCOVELY Of......ccccseseesceseessnevesses saeeeeees 538 


Petition. See PLEADING. 


Pleading. 


1. When a petition in equity, filed by judgment creditors 
of the defendant to subject his ‘‘interest’”’ in certain 


666 


3. 


5. 


8. 


10. 


INDEX. 


real estate to the payment of the judgment, fails to show 
that such interest is merely equitable, or so clouded 
by apparent but really fraudulent and unreal claims, as 
would render the title of a purchaser at execution sale 
uncertain, no case for equitable cognizance is presented, 
and the action will be dismissed ...........csemesseseesssesee 25 


Upon an action on promissory note and to enforce ven- 
dors lien, answer admitted execution of note but denied 
existence oflien. Lien found not toexist. Held, plain- 
tiff was entitled to judgment for amount of the note...... 128 


Duty of court to grant such relief as established facts 
Will WALTANt.......ccssescesseesreseetssecsseceeeeeeesesesssssensseessesessss L2G 


To state a cause of action against a school district for 
money “paid, laid out and expended,”’ for its use, and 
at its request, facts must be averred which show that 
the supposed indebtedness was such as the district 
could lawfully incnr........ ecddavegcsaieygiedan: Wdevasveabecsnsgearcnarsions 241 


In an action upon a promissory note it is sufficient to 
allege the making and delivery of the note, set outa 
copy of the same, and allege that there is due thereon 
from the maker to the plaintiff a specified sum............. 276 


Under section 129 of the code, where a copy of the in- 
strument sued upon is set out asa part of the petition, 
it must be alleged that there is due thereon from the 
adverse party to the plaintiff a specific sum, unless 
these facts may be inferred from others pleaded soebencsbes . 276 


An objection that the plaintiffs have not legal capacity 
tosue must be made on that ground, aud cannot be 
taken by a general demurrer that the petition does not - 
state facts sufficient to constitute a cause of action......... 318 


An action was commenced by S. & F., in the firm 
name, and afterwards an amended petition was filed in 
the individual names of the partners, Held, on demur- : 
rer to the amended petition that the court would not 
look beyond the pleading demurred t0......see0 Sieievses w 818 


Indorsement by officers of a corporation, taken in 
connection with the allegation that there was duc from 
the defendant to the plaintiffs the sum of $250.00, etc. 
“Held, Sufficient......s.. cesses ceceesseesscsteereeteesesescrercsene BL 


A defendant has the right to insist that all of the facts 


essential to the existence of a cause of action against 
him, and in favor of the plaintiff, bestated in the peti- 


BLO i6e5i i ceaaesnedidaweacaapavedeces eddereisd scdviavoonsecedvevenassasiesavosvesses 400 


11, 


12, 


18, 
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And this rule is not duly observed by simply stating 
conclusions or ultimate facts, which should be left to 
inference from primary facts properly alleged............... 409 


But such non-observance of the rule may be waived, 
and is waived, by answering to the merits, and going 
to trial Without Objection... .ccsecssssersssecsseescstserssessecseees 409 
A petition formally defective, but with sufficient alleg- 
ations to support a judgment for plaintiff,is not subject _ 
GO COMUITEL ...esersersseerreressoenrrensesenseescecarseasceseeseerevesstenrerss OOO 


Practice. 


1. 


In an action brought by 2a partnership, a variance in 
the title between the summons and bill of particulars, 
as where in the former it is in the namesof the individ- 
ual partners, and in the latter the firm name, is imma- 
terial, if no objection is made by the defendant on that 
ground, but if objection be made, the defect may be 
Cured by AMENAMENL......... cc ceeeccseseeenees ceseeees sesseseee seaseesen 389 


Certain errors having been made by the pleader in 
copying a portion of the instrument sued on into the 
petition, on the trial the introduction of the original in 
evidence was objected to on that ground. Held, that, 
inasmuch as it did not appear that the variance could 
have prejudiced the objector, the instrument was prop- 
Orly AMMIbED ......cccsrercserercssceceesareeescnserscoretssseesterererseees 96 


Opening judgment entered on appearance by attorney 
without authority... ccseseecere eeeees a00 sreecseee ces caason soreesie 113 


Cases tried in appellate court on issues presented in 
court from which appeal is taken......... aansbectuestnesscees 136, 189 


Where there is a direct conflict in the testimony, and 
the only question presented is the credibility of wit- 
nesses, the verdict will not be disturbed... ers 136 


The finding of facts, and the judgment, must conform 
to, and be supported by, the allegations of the pleadings 
on which they are based............cc. sescseese selecotes coceseeesseetes 371 


Proof or pleading of doubtful character, construed 
least favorable to party offering it...i. ceeeeeee beeeeeeee 384 


A coroner may lawfully serve a writ of Teplevin, 
where the sheriff is a party to the action... ee 497 


Not necessary that transcript from justice should be 
filed with petition in error, in ordér to give district 


COUFE JUTISHICTION.......csscceecersrecrseessssseresseeess ceseseenseoeDOly OLA 
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10. 


11, 


INDEX. 


Judge’s minutes prima facie evidence of proceedings, 
but may be shown to differ from judgment actually 
rendered, and court cannot be compelled to correct its 
journal from such Diinutes........... sees ceerecsersees oseeerenee 578 


Where upon every material issue there is sufficient 
evidence to support a verdict for plaintiff a non-suit is 
UMPTOPEL ... cee seeorecee scenes ceteneecstensetesegeteraeeeteasreseeres tevseeeee SOL 


Practice in Supreme Court. 


1. 


Upon affirming a decree of divorce objection being 
made to the amount of permanent alimony, and the 
testimony being indefinite as to the amount of the in- 
some of the defendant, a reference was ordered to take 
additional testimony upon that point and report to the 
COULE sie 5 cacessees veta cots asusveaavesednaeres sdveccetescsvedaqdeegeeecessanarscer 7D 

When error is assigned upon the refusal of the court 
to suppress and exclude depositions as evidence, to 
have a review of the ruling, it is necessary that such 


depositions be included in the record ......... seer eeaee wee 84 
Finding of trial court not interfered with unless 
clearly unsupported by the evidence ........... ccc ceseeeeee 188 


In its appellate jurisdiction, the province of su- 
preme court is, generally, to review the rulings of in- 
ferior tribunals, duly excepted to at the time of being 
made, and to correct such of them as are found to be 
erroneous; not the consideration of questions first 
raised after the case is brought here, unless they be 
those of jurisdiction, Andifa defendant in the trial 
court omit a defense upon the merits which he might 
have made, he will, in this court, be bound by the case 
made by the pleadings and evidence, as exhibited by 


EO LECOLAS ves. secsedoceieescceyesveccesta deressederteecs vadas veede sek aueeees 189 
Rehearing denied (more than 30 days having elapsed 
trom time of filing OPINION)... scssvroee versssece seessenee sereeenes 208 


Motion for new trial below necessary in all cases 


‘ brought up on error, but not in equity causes brought 


UP ON APPeAl oo. cscerrecsseevsees seeeses siavcdlsheusisuacve ence svaaasoeuvast 210 
Motion to strike out assignments of error because no 
motion for new trial was made below being sustained, 
the sole question presented is the sufficiency of petition 

to sustain judgment... ..ceessesstessenrtoce seers scteeteerererees ZO 
Upon facts stated held, that there was no case pre- 
sented for the action of this court, and that the appeal 

must be dismissed ........ ste etetesaneses eceetes eiguatardeaaeseeens viettebs 306 


9. 


“10, 
1. 
12, 


INDEX- 


Habeas corpus not a proceeding to correct errors, ev- 


idence will not be weighed, Ctc....... seers deh eeeecss ees yeaas 
Order discharging garnishee may be reviewed........... 
Service by publication, hOW Mad e......e.ccesceseseecsenee 


In a proceeding in error the finding of a trial court, 


- upon conflicting evidence, will not be disturbed when 


13, 


14, 


15, 


16, 
17, 


18, 


itis not manifest that injustice has been done. Evi- 


‘dence examined and rule applied... 0. cee ceeeseee/ 409, 


Receipt of money on judgment below; plaintiff in 
error estopped to prosecute error 


To justify an interference with the finding of a court 
or jury, the preponderance of evidence must be clear, 
obvious and decided, but when the preponderance is so 
great as to lead to the conviction that the court or jury 
committed a mistake, then it is the duty of the review- 


ing court to correct that mistake.............c..cccescseaseees eeenes 
Evidence on appeal should be preserved by bill of 
exceptions...... a00sesebaeee so esseteseseees eaeteseccceee ceceta cesses sesrencenets 
Failure of appellant to appear; judgment affirmed..... 
Stay of execution or order of sale; judgment cannot 
De TOVICWEM ......000 ccsccrsensceres cerneceen emacs sececoses esrseesannes caness on 
Error Never PreSUMEeA..........c.0scccseeesecsseones ansesneeserseetOLy 


Pre-emption. See Contract, 5. Lanps—PuBLIc. 


Principal and Agent. 


1 


An agent employed for a special purpose derives from 
this no general authority from his principal. Ifsuch 
an agent exceed his authority the principal is not bound 


Where an agent with only special and limited author- 
ity to sell a tract of land for a fixed price in case he 
could sell it ‘‘ immediately,” answered by letter that he 
could not sell it for that price, and requested permission 
to sell for considerably less, or if that were not given 
to “‘let the mutter drop;’? and afterwards, without any 
further communication with the owner of the land, 


. sold it for the price at which it was first offered; held, 


That the sale was qunanthorized and not binding upon 
the Principal .........cccscssevseceesssseeeeeseeensoes suse cnsaneessseeseneseses 


Proof of Publication. 


1, 


Service Of SUMINONS.....cccencercescsecrscssserescesesensesece seseerees 


341 


482 


398 


398 


345 


670 INDEX. 
Public Policy. 
1. Donating. lots for railroad Aepot....crcusscossrcesssecsesseees O84 


Publication. See Summons. 


Railroads, 


1. 


2 


6. 


7. 


In an action to recover damages for the killing of an 
animal by a train of cars upon a railroad track, the 
mere fact of killing was properly held to be no evi- 
dence of negligence on the part of those in charge of the 


ELAIN.......rs0e crsercsee cvnsosees sresersorseceen rseeneccerencsseessesessevccsersens TB 


In such action an instruction that—“ The running of a 
train past, or through the streets of a city at aspeed of 
eighteen miles an hour, would be gross negligence,” 
there being no evidence as to the character of the par- 
ticular locality distinguishing it as an inhabited or busi- 
ness portion of the city, held, CLTONCOUS......ecrsoreerees 76 

To show the value of land taken, evidence of what 
owner paid for it at administration sale three years be- 
fore is INA2dMISSIDIO ~...... eee teeeeseee sees cteeeetcrteenenenee DZD 

On trial in district court of appeal from award of dam- 
ages for ee of way, j aes should be rendered on 
verdict .. seen seceseett ceenee sen peeneeeen ennaneeeeseneetsecees veseeecnenerees 225 


‘When peter of land to B, &M. R. R. Co. became ef- 
fective against adverse Claimants.....ccrcccesscssescsgersseeseseee 28D 


H.and R. being the. owners in cra of a large 
number of lots in S., which would be greatly enhanced 
in value by the location of a depot near said lots, en- 
tered into a verbal agreement that in case of the loca- 
tion of a depot upon the lots of either, and in case the 
railroad company demanded a gratuitous conveyance 
of the same, the other would convey to the party so con- 
veying one-half as many lots as had been conveyed to 
the railroad company. Held, That H., having conveyed 
the necessary lots for depot grounds in pursuance ofthe 
contract, could maintain an action against R. for the 
value of one-half of the lots conveyed 0.0.0... cece cveeee 631 

The mere fact that depot grounds were donated will 
not render a contract for the location of the depot vold.. 631 


Real Estate. : e 


1, 


An equitable interest in land, coupled with the ac- 
tual possession, may be reached by a seizure and sale 
under an ordinary execution at law.......... eT Te 24 


INDEX. 671 
2. Daplicate receivers receipt proof of title, WHED.»..es000 238 


3. Title held sufficient as against a trespasser... 272 
4, Contract to,convey; action to enforce forfeiture as to 


entire consideration before EDEITELY AUC........ereseesereese » 371 
6. Joinder of cause of action to recover realty with one 
for rents and profits........ 00 .ecereee a rieageneies teseeenes oase serene verse B44 
6, Occupying claimants act did not repeal right to re- 
COVEN TENS ANG PrOfits.......ccsrcrcecsevcecrercerstevsstressesecseeens OFF 
Receiver. 


Ll. Power of court of Equity OVEF.........c:cssccerersesersesersessecs 558 


2 Judgment against, in case stated ........cesessseserereres 55S 


8B. Notice to attorney—mnotice to receiver.......csescssorsesees 565 
Recognizance. See CRIMINAL Law, 6, 7, 


Redemption. 


1. Where real estate has been sold under decree of fore- 
closure, to any person not a party plaintiff to the action, 
the owner of the equity of redemption may redeem the 
same at any time before the confirmation of the sale by 
paying to the purchaser the purchase money, together 
with twelve per cent. interest thereon, from the date of 
sale to the date of redeOMption.........s..cersescrscscversccsrartseres GOO 


Referee. 


1. May sign bill of exceptions. Sec. 311, code, not appli- 
CODIO ss coiseeasscsscsevrectesssveviceoes acWekedeias seuistsasselasesssvicodes donnasss . 161 


2. Cannot proceed to trial after time fixed to make report 405 


Release. 
1. Of one joint judgment debtor operates as a release of 
BLD sivas Geo secs ocesecsanvSvossaoned cesses: Gousotesevenesseuause’reursveeroeeesseetees 506 
2. Exempt property held under attachment............... tees 427 


Removal of Causes. 


1, Where a plaintiff dismissed his action and afterwards 
filed a petition to remove the same to the U. S. Circuit 
court, it is not error for the court to overrule the mo- 
tion, there being nothing to TeMOVe.......... eee creer seteeses 504 
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Rents and Profits. 


1, 
2. 


Limitation of action... csceserseseceseeeceveressrssenseene ness 


Occupying claimants act did not repeal right to re- 
COV OR eisssndivssveciedlsaiieesiaasteceserebind spurt csleke vaeeserocace da tease senseeee 


Replevin. 


1, 


N 


4 


Action by D. to recover a quantity of corn,which he had 
grown upon a traci of land held by him as a homestead, 
under the law of the United States, and for which he 
held the usual receipt of the receiver of the local land 
office. K., the defendant in the action, was also aclaim- 
ant of the land as a pre-emptor, but his claim had been 
rejected by the register and receiver, from whose decis- 
ion he had taken an appeal, which was still pending be- 
fore the Secretary of the Interior. Both were in pos- 
session, each of a portion of the land. When the corn 
was ripe, and during a temporary absence of D., and 
without his consent, K. harvested and claimed the corn 
ashisown. Verdict and judgment for D. sustained. ..... 


In an action of replevin brought by a mortgagee of goods 
against a sheriff holding them under an order of attach- 
ment in a suit against the mortgagor, the true measure 
of damages in favor of the sheriff is the amount called 
for by the writ, where the value of the goods equals or 
|SXCECAS that GUM ........ cesses cesssonseseoeerecs senerecevenetesenseasees 


Recovery of damages on appeal by increase in value 
of property since suit Drought... ccs cessensecseten teaser 


When property has been delivered to the plaintiff at 
the commencement of the action, under an order of de- 
livery issued by a justice of the peace, who, on the trial, 
decides in favor of the defendant, and orders a return, 
from which an appeal is duly taken to the district court, 
if between the entry of judgment by the justice and 
the perfection of the appeal, the defendant take and 
convert the property under the same claim of right, 
such conversion may be shown as a means of estimating 


54 


544 


237 


374 


389 


the daMages.......eccccccscercsssecesunectssessosssesstseecsepsesesseseens BBO 


One B., as surety upon an undertaking in replevin, 
after judgment against him for a return of the property 
orits value, took the property in controversy under a 
chattel mortgage from R., to whom it had been sold, 
and delivered it to the party entitled to it under the 
judgment in satisfaction thereof. Held, That he there- 


by surrendered his claim under the morigage.............. 413 


6. 


8. 
9 
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R. and G. purchased a well auger and appliances from 
M., while an action for the possession of the same wa: 
pending between M. & 8S. Jpdgment was rendered in 
favor of S., when B., one of the sureties on the under- 
taking in replevin, obtained possession of the property 
under a mortgage and deliyered ittoS. Held, That the 
question whether such delivery was with the assent of 
R. and G, was properly submitted to the jury............... 


‘Measure of damages where jury find right of property 
and right of possession in plaintiff...........cccceeeceseeeves neces 


Animals held under herd law; tender of damages...... 
Mortgagee of chattels may maintain, when............. 


Res Adjudicata. 


1. 


Attachment proceedingSs........cccccccsccscssssseeescceensaseeeeneuss 


Rescission. See ConTRAcT, 8 


Revenue. Sce TAXEs. 


Roads and Bridges. See CouNTIEs, 3, 4. 


1. 


On application for a mandamus to compel the county 
commissioners of Buffalo and Kearney counties to re- 
pair the bridge across the Platte river between said 
counties south of Kearney city, Held, That the bridge 
being constructed by Buffalo county alone, Kearney 
county could not be compelled to aid in keeping it in 
repair... bcaeeeeeeeseteeeeea neseaeneaceeereneeeon ae ceeee Seeenniesene scenes 


Where there are not sufficient funds in the county 
treasury to repair all the bridges in a county, the court 
will not control the discretion of county commissioners 


as to what bridges they shall repair, unless there is a. 
Clear abuse of the trust......ccccessceseceseeeesecese cesses ceneeseneceeees 


Revivor. 


1. 


2. 


Judgment was rendered in a county court against A., 
B., C. and D., a transcript of which was filed in the dis- 
trict court. The plaintiff having died, ou proceedings 
to revive in favor of his administrators the action was 
dismissed as to D., and a new judgment rendered 
against A., B. and C. Held, That the judgment being 
a joint liability, the revivor must be in that form........... 


Power of court nnder 2? 45, code...... dude biad diese seedeeoeeeeeeese 


43 


413 


452 
109 
586 


347 
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Sale. See ConNSIDERATION. 


1. One H., through an agent, purchased a stock of goods 
from A. for their full value, in satisfaction of a debt 
owing from A. to H., and the payment of certain other 
debts, which H. assumed, there being still other debts 
of which H. had notice. JInacontest with a subsequent 
attaching creditor, Held, That a verdict that H. was a 


bona fide purchaser would not be disturbed..............0068. 497 
2 Void county Warrants... cccsccceeecsccsee ceceseseeeeeeecheaseeees 28 
Schools, 
1. Pleading. Stating cause of action against district for 
money ‘‘ paid, laid out and expended.” vc... ceeseeeee 24S 
2. Taxes in 1879 limited to twenty-five mills... 255 
3. Taxes on division of district... eee ceesetsne coneeeees 324 


School Land. 


1. Rights of lessee; intention of legislature; second 
lease should not be given while original lessee is in 


POSSESSION 0505. sess ved eee sen ee decsese soca asisy sa versvexercucgdesletaleseea 526, 531 
2. Refunding taxes ON... cecccceeesecesscsseensseessenseteesecunsssese 356 
Service of process DY COLON... cee ceceseeeceeees sensencestaseceeeees 497 


Service by Publication. See SumMMONs. 


1. Proof of, How made......... cece cceceseeeesenceeseecessescrsceeeus 345 


2 IM SUPLEME COUT TQ... 0. ee cscs cesses ceeses senees ceseceeee seserenes 341 


Set-Off. See Usury, 2. 


1. In an action upon an undertaking for an attach- 
ment, a claim due from the obligees in favor of the prin- 
cipals may be set-off although damages are unliquidat- 
ed, Boyer v. Clark, 3 Neb., 167, modified... eee 215 


2, General subject discussed... ccccescccessseesecsssecccenes 218 


Sheriff. 
1, Liability for levying on property of wroug person...... 580 
2. Bond; irregularities............ cee ceccescccsssececectescecensevenes 95 


3. Liability for making unauthorized arrest... 0.0.00. 96 


INDEX. C75 


Bpecial Procecding, detined wo... eee e cesses cetteeeeeaeeees DED 


Specific Performance. 


1, <An action for the specific performance of a contract 
for the sale of real estate is of two-fo.1l Chiaracter, viz: 
in rem, and in personam, snd may be brought against 
a non-resident defendant in the county where the land 
in Controversy £5 SIDUAOD ee cece ese ceee ce teneeeeeeeeeean eee 545 


2. Jurisdiction 19 GeNeVAlL cee cceeeecee eee caeeeeeeen ceneeeeeesecees 
‘Statute of Frauds. See FRAUD. 
Statute of Limitations. See LimITaTion. 
Statutes. 


1. Act for compilation of statutes, 1581, construed and 
rights of compiler defined ....... 


2, Effect of saving Clause ........cce cceeceeee coneeeeee senenenenceeees 59 
3. Intention of legislature prevails over literal sense...... 337 
4, Granting a right; remedy is Xclusive... ecco 273 


Statutes Cited and Construed. 
REVISED STATUTES, 1866. 

Coroner, sec. 3, Chap. VILL ......ccscceccceseccceeeseeereeee cesses ceeeenees cesses 498 
GENERAL STATUTES, 1873. 


Decedents, sec. 289, CAP. 17... ..ccseeeseceeeerssesereteetesesteeenserescsteeesse 2B] 
Homestead, sec. 525, p. 616.....60. cc seeeeceeee cc cseecstsee ceeenene neseevennees 534 
Liquors, 86, 574, Pe 852 ....eeeee cesses cee seeeeeeteceeeesnee ceceee eeeeaaens seasons 2. 539 
Revenue, 8eG. 1., Pp. 896... ccscesensecceeseeessree cesses teeeeetesessessteeesses BOS 
y SCC. 2, Pe B97... rece cccserteetssreececsessetsersee cessesttteeesesseesee BOD 
1 SOC. 4, P. B98......ceeeeccceeeceeereee crrsencneeetteeeseen cesses eersseees BOT 
——, SCC. 17, P. DOD... ceecsecee reese cecesenen cneren ceteeesse ereseenes eneeeneee 201 
Schools, sec. 8, p. 962....cce00 secseseeeseeessene ceeeesseeeeecseaaeceesensseeee tsetse BLO 
——, SOCS. 31, 32, P. DO6...... cscs cccenesee senseeeneceeseeseresecseessQOly 258 
School lands, secs. 17, 18, p. 194 . isSeesViascodantsaveudesvacsdesseseeusedodvteay 529 


Laws 1875. 


Schools, secs. 31, 32, p. 116......ssssesseeeceecsectectteesteteeereteretesesees 258 
Stay of execution, Sec. 5, P. 50... eee eee eee eee ee Nex gleabesotvaansreness 580 


Laws 1877. 


ASSIQNIMENLES, DP. QWhas reece ceserserseeneeneeeces sae cereeceeseee ces eeseeeereeeeees 168 
Fe@S, Pp. 215... .ccesescessccessensesssssnesreneessceenececseas ers besessaesesesesseseoseeees 254 
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Revenue, SCC, 2, J. 45 cc sscssscseccesnsnceseetsceecenesscen snsevaceesnsesserene ove 326 
$$, BOC. , PAT... ec ceesessceeeessreeveeneeerees ene Lees ees eee ean e ne eaeaes 59 
Pan ROG AOS iS AS cacti asda versa Rv Reker 256 


Laws 1879. 


Refunding taxes on school lands, p. 149... eeeeeecce cee eeeeeeeeeee eee 337 

Revenue, sec, 89, p. 311... eee seees “ «. 199 

——, secs. 109, 183, pp. B20, SEQ eee ceeeee eee en cee eee eee 58, 59 

——, secs. 155, 156, 158, 160, pp. 338, 340... OB7—639 

Roads, secs, 87, 88, 0. 142.........ccecssssssesceessecconsscctversenscscensvecssazerss 8 
Laws 1881. 

Specific appropriation, P. 86 w.cceccesccccsecssccsccvceseeeeseaeeeseeeesenee 408 


CoMPILED STATUTES, 1881. 


Assignments for creditors, Cap. 6.0... cccsescessssecesseeesececeneeeanenes 168 
Chattel mortgage, sec. 14, chap. 32.......... . 50 
Compiled statutes, payment for, art. II, chap, 95.........cccs002 285 
Corporations, sec. 186, Chap. 16..............ccccseseeeseetesetseneeeceeceeeneene 629 
Counties and county officers, p. 179 0... cceceeceesessesceecee senses ceeees 314 
County attorney, sec. 47, art. I, chap. 18 0... eee ceeeeesencceeeseee anaes 249 
County clerk, records, secs. 78, 82, 87, chap. 18.. ... 169 
County courts, Chap. 20 .....c.cccececceseeceesereeeseecesetsaesecesaeseensneesees 474 

——,, SCC. 18, Chap. 20... icc ceeececenseececeeeccevee senses sesenaceeeeee rene 86 

——,, SCCS. 42, 43, Clap. 20.0... ces eeseeseseesesereeescessneceecererees BAD 
County warrants, sec. 25, 34, 35, Chap. 18......... ccc ceeseeceeeereee 82, 34 
Damages, chap. 21.........c0eceseereer ees « 38 
Decedents, sec. 143, chap. 23 .....cccccseecsesssccecceceeeseseeeseeeerseeeses 344 
Deeds, secs. 1—5, CHAP. 73 ....ccccescccsssecssssescesecesesersseveesenscerens 122, 155 
District attorneys, secs. 16, 18, Chap. 7.0.0... eecsecseeeereseeneeecenes 249 
Divorce, secs. 22, 26, Chap. 85..........ccccccseseecconseceeccasenceesenensens cues 212 
Drains, p. 520.0... ccs eeeeeeeees . 164 
Fes, sec./31, Cha pz: 28 so. case ss iolevetetiveieviadavctnewasees ousessecavecdessines 244 

——— SCCS. 42—4G6, CHAP 28.00.00... essscceceecsecescssccsasessesenseesuses 254 


Tences;-arts. TT. Chaps .2: bis: cctsewescsscst ts decese dash ivasesteveedenwsasicace 
Frauds, sec. 3, Chap. 82.0... csecesceeseseeeceeneeeenereeeneeseeeaues 
—-, sec. 5, chap. 32. 
—_—-——, ee, H1, chap. 32 
y SCCS. 12, 20, CHAP. 52... ceeceeceeseecce serena eesceeeeeeaseenens 586 
Herd law, art. TIT, chap. 2 occ cceceseee ce creserecsceeeeeceeeesseeees anes 73 
Insurance, Sec. 82, Chap. 43.........cscccecsececneececacncnectenesceeassceeeree sees 176 
Interest, sec. 5, Pp. 323 oo... eee eeeceseeeetenees 
Lien keeping live stock, sec. 28, chap. 4.0... ...ccccsecsecee ses cae eee seeee 
Liquors, Sec. 1, Chap. 50......cceseeeeeservessee conseeeee eoetenene seeseeeee seesseses 
Married women, Chap, 53... ccc cscs seseeneserensseeenceees 
Occupying claimants, Chap. 68... ceceseseereeees 
Revenue, chap. 77 
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—. 1 SEC. 89, Pr ALD... cessssvereeesneeeecsnenncccwseseeeee cones shevboead see 199 
——$- ——,, BCC. 109, Pp. 420... rsseecscceeetesencceennescnreen ee neeceeeeee seveeaes - 58 
——-——,, 8€C8. 155-160, CHAP. 77 ....seceeeeeseeeeeneeneseneinseees + 000004637639 
=, BEC. 183, Po ABA... ceseeeenreereertsene sense senses esseneens eenesees - 59 
Roads, secs. 87, 88, Pp. 450.......cccececcee scene cnetensernee teeaes evens soaaceseeases 8 
School district bonds, subdiv. XV, chap. 79........ Saiiwctstevieteck 259 
School lands, refunding taxes, Pp. 487........scecesseceeceeseecee vee 857 
Sinking fund, sec. 4, art, TTT, chap. 18........ccecccseeeseeeeeeeee 256 
Sioux county, sec. 146, p. 198... . 387 
Unorganized territory, sev. 146, Chap. 18........scesssscerseennen eres . 380 
Civiu CopE, Part II, ComPILED STATUTES, 
Abatement, SOC. 45...cccccscecses coseeeentereresnsneesesesrssseeenetees eoee ssavereuaee 330 
Actions where brought, S€C. 51......cccceeenereeees ceneenee wuiaveuses arr 342 
AMENAMEHNIES, SCC. 144....ssserceceererrerenersseereretenenseseeassneesen se neneeeeese 393 
Appeal from justice, SEC. LOO]... secre secsserrecsssee scents teeenaseeesens 423 
(BOC. TOLD: isis cosrveriessasgeescetievsivenetcseseosaPacttesasevede pase aisese 393 
Appeal to supreme court, secs. 675, 676,. veeeeee73, 577, 609 
Attachment, secs. 198, 199, 205, 212, 218.. Weivedseasenes 350, 351 
, sale of property, sec. 218............. 
—. , release of property, sec. 236 €......06 


Bill of exceptions, 8eC. 311..........sesee ser 
Defendants not all served, sec. 84. 
Demurrer, SOC. 94....00.cceee veverenee sarees : 
Hjectment, SCS. 626, 627 ......sccesscesceeceesne recess cereasoansbeeteseteerseree 223 


Evidence, book account, sec. 346.... eiup ip db edad bevbaaeristeacderesases. AO 
— y BOC. ALL ccesssrrrsnsee nrrrssecerensaeeee senses reeeennenees sees +. 240 
Exceptions, secs. 308, 309. sosnen cesnen essences eGeaseens sence "230, 602 
Execution, sec. 563.........4. teense sensesnnes so ndanneenaesocsnsensscescnensessnecseee 18 
Exemption, secs. 521, 522, 523.....c.ssesssesessceceessercsneesens 426, 429, 628 
— y BOC. 530...006 000 senenevecensacacesescascnssesaesoeeseaees cesses cnnees 430, 627 
Final order, sec. 581.......... se bbeoddeusve eden sedvenactesesrrenssevanaeee was varsee 322 
Toinder Of CAUSES, SOC. B7...... eee seceeeereenssstes senses cenenceee te eenesereeees . 543 
Judgment, S€CS. 477, 509... ccc cseseeseeseeseneneeneneecnensnenseeees sesagens 16, 17 
— BOCAS. iiievsvacevarvec eb cuteass sudeceetensdducnnectestatestadernssoveaccbsvebeeenn: ILE 
— , secs. 561, 562 17 


me MOC LOO iiiacsscavessssscvecsadsevvaaecsde sien sedessrsccssasnioiecesacenacs aie 
Jurors, SCCS, 658—660, 664.00... .cceecsesesssreesssesnssseeseeessO3, 263, 264, 389 


Justice Of Peace, SCC. VO7...cccreccrersressccceenceessensssen ceneen ensues ceseses 37 
——, sec. 983.. saves PouivaVeeesstaWovece daeneiuasassteiverbosnamenseetee ALO 
Limitation of motores a secs, 10, 20. adh aetdalgaces odves sae tuaseuavente ctertes 472, 501 
Parties, SCC. 26......sscccsccercceee vevssnene conten entenseeeesnaeee cnseepeneceeesecenes ene 
Pleading, sec. 92 
ma SOC, 12D... cee eecccee secnentnceeenenseecncenenes aasenesoe seeenases eoneeeoae 279 


Redemption, SCC. 497 Ga...cccecessese cesses ceessncnecsenerseveenaess ceases evgesnees 334 
Referees, SeC, 803.,....sersccrereeseneeresssesen conerseeg sessessusesccennsssesessennnnnessses 162 
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Replevin, Se. 193......cccccse ssscercseerececeesceecersnesseesenssensssessasneses 455 


BOC LOL, C2 devcsies ce lanseeacasiag ide Ges suteu'es secvavees soe 392 

Revivor, tithe XTIT...........scccseeccccccsscsssssesescescsssee coseeseceseresenens 333 
——., secs. 472, 458—461... .»-329, 330 

Set off, secs. 100, 101, 104... eee jasadunasshsivsrdaensenss 218 
Service by publication, secs. 77, 79, S84... cesses ceceeseee ceseeeees 342 
Stay of execution, SCC. 477 C......cecseceescccssesesconceseee cesses teeeeseeecesees 580 
Summons, S€CS. 910, 1094......cceccsssseccsesecesessessesesseseeees coeeeeecs 204, 41 
Transcript, SCC. 586.........ccccecseceeees creeeceeseesessaeeseeenessenen senses seeees 523 
Variance, SCC. 128.......ccsccsecceesecsrnccceenscesrsossnees vosnee seaeescectentrsane ens 99 
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Bill of exceptions, secs. 483, 515.. wets secaad eeenenenesessssensseees BOD, BOB 
Crimes in unorganized teettiony:6 sec. 2. 489 ¢ Qirrrrscsssesennserseeacssseees 381 
Plea in abatement, SeC. 44)... ceceseessccesceeseseeeceecessnervensene teeseeaee 63 
Reply to plea in abatement, sec. 446.. 


Verdict, SC, 489.........ccccccececeressere esses ssenstesesessesseseseienaees OF 

Stay of execution taken; party cannot have judgment re- 
viewed........ ais sedp eh aaceveasteesvedsatecteaeneases weecees slesveose Sescecasstanaes 578 

Stock. See Herp Law. 

Summons. 

1, The statute, sec. 1094, of the code of civil procedure, 
authorizes a justice of the peace, under certain circum- 
stances, to deputize a person to serve a summons. A 
deputation in these words:—‘‘ The State of Nebraska, 
to Job Hathaway, of said county, specially deputized to 
serve these papers. Greeting;’ indorsed on the sum- 
mons, Held, SULHCIONE.............00cccecceccesceeseeeeeesene ceceeeeseces 39 

2. Im COUNLY COUFTE.........seeccceee ceceeeesenneneeen cee eeevenene reneee 202, 473 


8, Service by publication in supreme court.......eee BEL 
4. The publisher of a newspaper, or any one acquainted 


with the facts, may make proof of publication............... 345 
5. Service Dy COLONEL .......:ccceeee ccceenescnen scones seceeeeeeseevveseenes 497 
6. Service by publication; reviewing affidavit and proof 
Collaterally........ccecesecsscseessereccsseeseecane pie socsatecedaveres’s saadestee 345 
Taxes, 


1. The revenue law of 1879, does not repeal the act ap- 
proved February 19th, 1877, so far as it requires a notice 
of the sale of lands and lots, upon which taxes levied 
prior to September Ist, 1879, are delinquent, to be pub- 
lished in a TOWSPAPEL vyeyervegrerege TENG HORS CHODen rE TERE NEON FONT OREO TY 56 


4, 


6, 


12. 


13. 


INDEX. 


If the county commissioners fail to let the contract for 
publishing such tax list to the lowest bidder, it is the 
duty of the county treasurer to cause such notice to be 
published for a sum not exceeding that fixed by statute 


Oath of assessor essential to 2 valid assessment. But 
mere failure to ‘“‘attach’’ it to assessment roll is no 
ground tor enjoining execution of tax deed... eee 


Where the value of property as returned by the asses- 
sor as to an entire precinct or iax district is relatively 
too low, it may be raised by the board of equalization, 
without notice previously given lo property owners..... 

The fact that city taxes were levied after the usual 
time, ov later than they ought to have been, there being 
no act of limitation, is not a ground for enjoining tax 
PYOCCECINGS...cceereceseseneee conte eeesenceneeereseteneneeaenreas neeeaneeese 


Exemption from taxation by city ordinance. Ordi- 
nauce held void, and an act of legislature declaring it to 
be legal, also held VOI... .ccceecceseeceeeee seesen eeeeeepen ceneee ences 


Defects in tax proceedings cannot be cured where 
there was a lack of jurisdiction to take them............008 


A county treasurer, when authorized and directed by 
the county commissioners to collect personalty taxes 
by suit, may maintain an action in his own name, in 
the county in which he holds his office, to recover the 


Sinking fund canuot be diverted, and commissioners 
have no authority to transfer it to general fund............. 
The act of 1875 merely authorizes the transfer to the 
general fund of the surplus sinking fund, after the debt 
for which it was levied is extinguished ...:.......cs..ccceesneees 


In 1879 school taxes for all purposes were restricted to 
a sum not exceeding twenty-five mills on the dollar 
yaluation. B. & M. BR. R. Co. v. York County, 7 


WNeb., 487, adhered to.....scecersceee sees reesuescsssse erereessereees y 


A tax levied for ‘‘acounty bridge fund,” although 
not based upon a previous estimate as directed in the 
first clause of the sizth sub-division of section 25 of the 
act ‘concerning counties and county officers,” ap- 
proved March Ist, 1879, Comp, Stat., 179, is valid, and 
constitutes’a legal basis for a warrant drawn upon the 
county treasury for an expenditure for bridge pur- 
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14. Where in a levy of taxes for county revenue the sev- 
eral estimated objects of expenditure, and the rate for 
each, are set out in detail, instead of being grouped to- 
gether under the single head of “ general fund,”’ as the 
statute contemplates, it is at most but a mere informal- 
ity, in no way invalidating the tax, so long as the ob- 
jects «ecified are those for which the commissioners 
are authorized to draw upon the general fund............. 324 


15. <A certificate from the county superintendent of 
schools to the county clerk, of an amount found by him 
to be due as between school districts, upon a division 
thereof, is sufficient to authorize the levy of a tax upon 
the property of the district or districts from which 
amount is found to be Aue.....cseevee Sages dcsdssiaseaesventnesDearues 324 


16. Refunding taxes on school landS............ssccceseeeee tenet ees 356 


17. Failure of assessor to return assessment roll to the 
county clerk, within the time required by statute, is a 
mere irregularity and does not invalidate tax.............. 396 

18. 


Accidental omissions of property from the assess- 
ment roll, or omissions purposely made under a mis- 
take of law, and in the belief that the omitted property 
is not taxable, is no ground for enjoining the collection 
of taxes npon other property which is assessed.............. 396 
Tender, 


1. Damages by trespassing animal....sccsscrsrssrssrrerssseees LIZ 
Torts. See DAMAGES, 


Treasurer—County. 


1. Warrants to be paid from levy of year in which they 
BEG! APA WAL is csy'sigs epcsanresd cas cenvonseesseitevess durt'tuewiasad caasyne beeereees 31 
2. Mandamus issued to compel payment of county war- 
VANES isa daisces caridiganestvaetvtneeadcUsae sence vaedzandesleadevese teasntacs ania ea 232 


3. 


County commissioners have authority, under section 
160 of the revenue law of 1879, to employ a competent 
person at a reasonable compensation to examine the ac- 
counts of the county treasurer when in their opinion it 
is necessary to doso. And where such an appointment 
has been made, and the services rendered, necessity for 
the appointment will be presumed........c ieee reeeeees 637 


Trespass. See EVIDENCE. 


1. Liability of officer for, in levying on exempt prop- 
erty, 37; and for unlawful levy of execution............ 196, 580 


INDEX. 681 
2. Remedy given by herd law is cumulative and not ex- 
CLUST VO siecse ec sedsveted acesdede sine veaousesesdesessesetenseues asian crSetsesbence wee QTL 


3. Title held sufficient asagainst trespasser.........cs00ce0. 272 


Trial. See NEw TRIAL. 


1. Effect of answering to merits and going to trial with- 
out objection to petition...,.......... seeevecoscresenseseeaceeseeese410, 411 


Trial of Right of Property. ‘See EvIDENCE, 6. 


Trusts. 


1. Trustee of corporation purchasing outstanding claims 573 


2. Equity principles ........1.. cccccesessecer scence ceseueceseasseenesseress 574 


Usury. 


1. Former rules of supreme court on this subject ad- 
hered to and applied .........ce eects ceteeecsenseceseenseneescecens 188 


A plea of usury and of payment of interest upon an 
usurious contract, as payment pro tanto upon the prin- 

- cipal, are available as a defense in an action on the 
usurious contract; but when the action is dismissed 
without prejudice before being submitted to the court, 
such a defense is not such a set off or counter elaim as 
can be retained or tried by the COULE......c. ec cseeseseteeneeeeee 504 


w 


3. ~Defendaut not estopped to plead, in case stated ........... 192 


Vendor and Vendee, - 


I, Vendor has no lien for unpaid purchase money, but 
such lien may be created by contract, and will exist 
where grantor has made only a bond for a deed, or con- 
UrACH LO. CONVOY sicsstecesa les cececetets needs ieee ot ctedesctats egies ceeasate 128 


2. Rule laid down in 11 Neb., 328, reiative to false state- 
ments by vendor in regard to sale of chattels adhered 
to and rehearing denied... eee eeecsenteceeseneeeeseeeeens 209 


3. Vendor cannot set up defeci of title where vendee is 
WIiLINg £0 ACCEPt ib ec cee ce tetseeteereeee ones se etseseeessccennes 546 


4. Statute of frauds only requires vendor to sign contract 
for sale Of 1aNdS ..........: ccc ceceseceecseceeseeseecneceeeeacaeesenee enteeeees 546 


5. Proving contract by letters ...cccsecssecscesseceerecseeee BAG 


Verdict, See PRacTicg IN SUPREME CouRT, 14, 


682 INDEX. 
Warrants. 

1. To be paid from levy of year in which drawn.............. 

2. Payment compelled by mandamus..........cccceeseesseeees 

3. Sale of, when VOI... cece scene SieSucsanenensecs atone neenceace 

Will. 

1. Construed and devise keld unconditional. Legatees 
only can take advantage of non-payment of bequests by 
GEVISE6 iis. osssneciscateigdbecnigi Adsicdactace sonaeiies ud oertaved Sea deatetee 

2. Jurisdiction of county court in probating............ 


